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FINDINGSOF THE COMMITTEE ON GOVERNMENT REFORM

The Attorney Generd of the United States has exhibited a critical lack of

judgment in her gewardship of the campaign fundraisng investigation. Furthermore, the
reputation of the Justice Department has suffered greetly during her tenure. Given the
evidence compiled by the Committeg, it is hard to escape the conclusion that the Attorney
Genera has acted politicaly to benefit the President, the Vice President, and her own

political party. Specificaly:

The Attorney General had a conflict of interest in the Justice Department
investigation of possible criminal wrongdoing involving the President and Vice
President. Any invedtigation of the campaign fundraisng scandd required a detailed
examination of the actions of the President and Vice President. The Justice
Department is wholly unsuited to conduct such an investigation, and the repested
falures of the Department during the last four years proves that the Attorney Generd
cannot investigate her superiors.

When investigative matters arose that touched upon the President, the Vice
President, or the Democr atic Party, the Attorney General abandoned her
expressed belief that an appearance of conflict wasto be avoided by the nation’s
chief law enforcement official. On May 14, 1993, Attorney General Reno testified
before Congress. She stated: “It is absolutely essentid for the public to have

confidence in the system and you cannot do that when thereisa conflict or an
appearance of conflict in the person who is, in effect, the chief prosecutor.” This

belief gave way to an inexplicable acceptance of the very gppearance of conflict she
sought to avoid when she retained supervision of the campaign finance investigation

of the President, the Vice President and her own politica party.

Thedecision to retain control of the investigation of the President and the Vice
President showed an unacceptable indifference to an appear ance of impropriety.
The principd beneficiaries of the campaign finance scandd of 1996 were President
Clinton and Vice Presdent Gore. Inindgsting that she retain control of the

investigation of the Presdent and Vice President, Attorney General Reno hasfailed to
exercise aminimaly acceptable standard of judgment required of the custodian of
federd law enforcement. If her investigation of campaign fundraisng matters had
indeed been thorough and vigorous, and if she had exhibited good faith cooperation
with legitimate Congressona oversght of her investigation, there would be less

cause for concern. However, the decision to retain supervision of the investigation of
the Presdent, the Vice Presdent, senior Administration officials and her political

party — juxtgposed with numerous missteps, failures, preferentia trestment of

political appointees, rejection of the advice of senior advisors, combined with the
obvious bad faith exhibited towards Congressona oversight — does not indtill
confidence in the Department of Justice.

Thedecison to retain control of theinvestigation of her own political party
showed an unacceptable indifference to an appearance of impropriety. For much



of her adult life, the Attorney Genera has been an eected public officid. She has,
throughout that time, been eected on the Democratic party ticket. Although there has
been an effort to describe the 1996 campaign finance scandal as a matter of
“everybody doesit,” it isworth noting that Campaign Financing Task Force
supervisor Charles La Bella devoted approximately 65 pages to possible Democratic
misconduct and approximately 2 pages to possible Republican misconduct. The
Attorney Generd’ singstence on maintaining supervison of the investigation of her
own politica party again showed indifference to the gppearance of evenhanded
application of judtice, and acriticd lack of judgment. An example of thisisthe
Justice Department failure to investigate an apparently illegal scheme by the DNC to
use conduit contributors to funnel over athird of amillion dollars to the Kansas
Democratic Party. The Department conducted athree year investigation of
contributions to Republicans in Kansas but failed even to consder anillegd — and
successful — effort by her own party to use straw donors for politica benefit.

Thefailureto conduct a thorough investigation promoted an appear ance of
favoritism. Thisreflected poorly on the judgment of the Attorney General,
particularly given recommendations madein 1997, 1998, and 2000, that someone
else should supervise theinvestigation. Charles LaBelamade the fallowing point

in hisfirg recommendation for an independent counsd: “[i]f these alegations

involved anyone other than the President, Vice President, senior White House, or

DNC and Clintor/Gore’ 96 officids, an gppropriate investigation would have
commenced months ago without hesitation.”

The following failures bolster the conclusion that the Justice Department has not lived
up to its obligation to conduct athorough investigation of the campaign fundraising
scandd, and that the country would have been better served if an independent counsel
or gpecid counsd had been gppointed to handle the investigation:

e The Presdent was not asked a single question about foreign money until
2000.

e The Presdent was not asked a single question about James Riady until 2000.

e The Presdent was not asked a single question about John Huang, Charlie Trie,
Mark Middleton, and the Presidentia Lega Expense Trust until 2000.

e ThePresdent was not asked a angle question about his five minute meeting
with Korean nationa John K. H. Lee, which resulted in a$250,000 illegd
politica contribution, until 2000.

e ThePresdent and Vice Presdent were not asked a single question about
White House coffee fundraising events until 2000.

e TheVice Presdent was not asked a single question about the HS La Temple
fundraiser until 2000.

e TheVice Presdent was not asked asingle question about Maria Hda until
2000, after she had been convicted in federa court. To make matters worse,
the Justice Department failed to subpoena the White House for records
regarding Hsa.



e TheVice Presdent was not asked a single question about John Huang or
James Riady until the year 2000.

e The Judtice Department should have been aware of evidence that, on
December 15, 1995, the Vice President expressed an interest in showing
political advertisements to James Riady, who lived in Jakarta, Indonesa. Not
only did the Justice Department fail to obtain the original evidence for over
sx months, at least one unidentified source within the Department sought to
discredit the possible evidence before it was even reviewed.

e TheVice Presdent’sformer Director of Political Affairs appearsto have
never been interviewed by the Justice Department. This comes in spite of the
fact that that she authored such communications as the recently produced e-
mail that discusses a“coffeelist” and states: “these are FR coffees right?"?

e TheVice President was not asked about the September 27, 1993, fundraiser
with John Huang and China Resources Chairman Shen Jueren until 2000.

e Atavey sngtivetimein the Department’ sinvestigation of Charlie Trig, it
became clear that Trie's former bookkeeper was destroying evidence.
Although the FBI wanted to move swiftly and execute a search warrant,
Justice Department lawyers refused to approve such awarrant.

e The Justice Department failed to subpoenathe White House for records
regarding Ernest Green and Mark Middleton until 2000.

To date, the Justice Department has failed to advance an investigative rationde for
these Sgnificant falures. It appears that the President and Vice President received
preferentia trestment e the expense of the campaign finance investigation.

e TheAttorney General hastaken an active step to assist the Vice President
during his ection campaign. On August 23, 2000, the Attorney General
announced that she would not gppoint a specid counsd to investigate Vice President
Gore: “I have concluded that there is no reasonable possbility that further
investigation could develop evidence that would support the filing of chargesfor
making awillful fase gatement [inthe HS La Temple or White House coffee
investigation].” The Attorney Generd further explained her pogition in a Committee
interview on October 5, 2000: “[t]he Vice President defined what he meant by a fund-
raser. ... Based on hisdefinition of what afund-raiser was and what he said, |
would not be able to prove, based on that, that he believed it to be afund-raiser and
tedtified fsdy.” Minutes|later, the Attorney Generd reinforced this point: 1 think
the whole statement clearly reflects what the Vice President understood a fund-raiser
to be, and within his definition, | think he made it clear that his Statement was not
inaccurate.”

There can be no more stark example of why the Attorney Generd should refrain from
acting asinvedtigator, judge and jury in améatter involving the Vice President. There
are many sugpects of crimina inquiry or crimina defendants around the country who

1 When the White House released this document on September 22, 2000, White House staff anonymously
suggested that “FR” could stand for “finance-related,” not fundraiser. Other documents authored by the
sameindividual, however, show that her use of the abbreviation “FR” refersto fundraisers.



would be eager to accept an offer from the government to be alowed to insert their
definition of afactud matter in place of ajury’s determination of afactud matter.
The Attorney Generdl has made an extraordinary accommodetion to the Vice
President — she effectively dlowed him the opportunity to define a materia eement
of the investigation and then said not only that she believed him, but that there was no
possibility of developing evidence that would cast doubt on his definition.

The Attorney General has goneto extraordinary lengthsto cover up the failures
of the Justice Department. Examples of bad faith negotiation by the Justice
Department regarding document requests are legion. While the Department has

argued that turning over documents would harm ongoing investigations or chill

interna communications, these explanations have dmost universdly turned out to be
pretexts to cover up embarrassment. For example:

e On December 10, 1999, the Department of Justice announced that it would not
comply with a Committee subpoenafor FBI interview summaries of the Presdent
and Harold Ickes. One month prior to this notification, Committee staff had been
told that the documents would be produced, without fail, on a specific date. After
relying on Department representations, the Committee was disgppointed to learn
of the Department’ s new position. Not surprisingly, the change of position came
the week before John Huang was scheduled to testify before the Committee. It
must be noted that the hypocrisy of the Department’ s position was underscored by
the fact that when Democrat Senate Committee Chairman Dondd Riegle
requested FBI interview summariesin 1994, 84 such documents were produced
by the Attorney Generd. It appears that a specid standard was developed for the
campaign finance investigation — one made more understandable when the
interviews of the President were findly produced and it became clear that the
Jugtice Department had neglected to ask a single question about foreign money or
James Riady.

The hypocrisy of the Department’ s refusa was aso underscored by the assertion
that “[t]he Department has observed what appears to be an increasing incidence
of public release of [FBI interviews].” Chairman Riegle rleased 84 FBI
summariesin 1994. The Committee on Government Reform, however, had
released agrand total of one FBI summary in the previous three years.

e The Freeh and LaBellamemoranda, and the transcripts of the Justice Department
interviews with the President and Vice President, show an investigation deralled.
Thus, the Committee believed it was prudent to come to an understanding of what
documents had been subpoenaed by the Justice Department. This too proved
informative. For example, by obtaining subpoenas issued to the White House, the
Committee now knows that the Justice Department did not even ask the White
House for information about former Presidentia advisor Mark Middleton (who
invoked his Fifth Amendment rights before this Committeg) or about Vice
Presdentid friend and fundraiser MariaHsia. Unfortunately, however, the
Justice Department and DNC have gone to extraordinary lengths to keep this



Committee from obtaining the subpoenaissued to the DNC. The DNC and the
Justice Department have worked hand-in-glove to keep the Committee from
learning whether the Department was thorough in making its document requests

to the DNC. Asof October 10, 2000, the DNC continues to refuse to comply with
a Congressiona subpoenafor the document requests issued to it by the Justice
Department.

The Attorney General and her subordinates have made false statementsto
obtain tactical advantage in different negotiations. At various pointsin the
Committee’ sinvestigation, the Justice Department relied upon obfuscation. The
Attorney Genera and her gtaff ignored truth when a fasehood made one of their
arguments stronger..

The Attorney Genera continued to rely on Lee Radek’ s advice regarding
campaign finance matters even after he was rebuked within the Justice
Department for attempting to midead his superiors about important éements of
the investigation.

After afedera court ruling made it permissible for the Justice Department to

share most of the Freeh and La Bella memoranda with Congress, Committee staff
requested the opportunity to review the memoranda and were rebuffed.
Nevertheless, the Attorney Generd stated in aletter,”[w]e advised the Committee
geff last fal that the memorandum with reduced redactions was available for
review.” The Attorney Generd’s Satement was patently false. This Satement is
typical of the deceptive, salf-serving statements made by the Justice Department
throughout the debate on the Freeh and La Bellamemoranda.

After the Committee subpoenaed the Freeh and La Bellamemoranda, the
Attorney Genera and Director Freeh Sgned a statement that the Committee’'s
subpoena was “unprecedented.” This dlowed the media and other commentators
to paint the Committee in an unfavorable light. The Committee pointed out that
this statement was factualy inaccurate, and the FBI Director withdrew his
satement. The Attorney Generd, however, perssted in claming that the
subpoena was unprecedented until the following year when one of her
subordinates finally admitted, in writing, that the subpoena was not

unprecedented. By then, of course, the Attorney General had obtained the desired
political benefit, and there were no negative repercussons. While this admisson
would have greatly harmed the Justice Department’s paliticd pogtion in August

of 1998 during the contempt debate, by March of 1999 few in the public cared.

Justice Department officials believed that a key supervisor of the campaign
finance investigation thought that the Attorney General’s palitical future hinged
on her decisionsregarding her political superiors. The Attorney General’s
decision to retain control of thisinvestigation while there was such a cloud over
its ssewar dship shows a critical failure of judgment. William Esposito, the former
Deputy Director of the FBI, testified before the Committee that in November of 1996,



Lee Radek, the head of the Public Integrity Section, told him that he “fdt alot of
pressure,” and that the Attorney Generd’ s job might “hang in the balance’ depending
on his decisons in the campaign finance investigation. This testimony, which was
corroborated by another senior FBI officid, Nell Galagher, reinforced the
Committeg slong-held view that the Attorney Genera had a palitica conflict of
interest in trying to investigate the fundraising of the President, the Vice President

and the Democratic Party.

The Justice Department’s political support for the President and Vice Presdent
was evident when its officials publicly undermined prosecutor swho
recommended independent investigations of the President, Vice President and
Democratic Party. The Attorney General’sfailureto solve this problem by
appointing an independent counsel to conduct the investigation was a significant
failure of judgment. Jugtice Department officias showed that they were acting in a
politica manner when they publicly disparaged their colleagues on a number of
occasons. The Attorney Generd tolerated this conduct by keeping the investigation
under the purview of these sameindividuas.

e When Robert Conrad recommended that a special counsdl be appointed to
investigate Vice Presdent Gore, The New York Times reported that “ Justice
Department officials digparaged his conclusions” The newspaper reported:
“[0]ne Justice Department officid said that Mr. Conrad was donein his
recommendation. ‘No other prosecutor in this matter thought that there should be
aneed for aspecid counsd,” sad the officia, who spoke on the condition of
anonymity.” Thiswas such an egregious lie that even the Attorney Generd could
not alow it to go unremarked. The same day, she stated that Conrad's
recommendation was supported by other prosecutors.

e When Director Freeh recommended that an Independent Counsel be appointed to
look into fundraisng matters, he was savaged by both Justice Department and
White House officids. For example, The New York Times reported the following
in 1997: “[&]lthough Mr. Clinton had pointedly avoided answvering questions
about Mr. Freeh's disagreement with Ms. Reno’s decision, White House aides
were not so circumspect. They privately ripped into Mr. Freeh — once lauded by
the President as one of his best appointees — and cdled him adidoyd
subordinate.”

e When Charles LaBéla s recommendation for an independent counsd was being
openly discussed in the media by the Attorney Generd’ s advisors, not only was
LaBelaslegd acumen attacked. One Justice Department official commented
that some people were wondering whether La Bella had a* deep- seated
psychiatric problem,” or whether he was ungtable. One can hardly imagine a
clearer message to refrain from making honest recommendations than having a
government officid question your sanity.

Vi



The Committee has been obstructed by the Justice Department’sfailureto
provide guidance regar ding subj ects of investigation that would hamper ongoing
criminal investigations. While investigating the illegd fundraisng activities of John
Huang, Charlie Trie and Johnny Chung, the Committee respected requests by the
Justice Department not to ask questions about certain individuas or subjects. For
example, on November 9, 1999, Chairman Burton informed Attorney General Reno:
“I will respect the Department’ s wishes, and avoid questioning Mr. Trie about these
two individuas, aslong asthey are under active investigation. | will o ingruct
other members of the Committee to avoid questioning Mr. Trie about those two
individuas” Many months later, the Committee sought guidance as to whether it is
permissible to go back and revisit the unresolved subjects. The Justice Department
has smply refused to cooperate and respond to numerous Committee requests on
these matters.

The Justice Department’sfailureto be vigorousin pursuit of evidence indicates
alack of judgment and a proclivity to take the side of the White House.

e TheJustice Department appearsto be moreinterested in defending the
White House in the e-mail matter than investigating it. The Justice
Department gppears to be engaging in avigorous defense of the White House in
the e-mall matter, rather than investigating possible wrongdoing by the White
House. Although the Justice Department refuses to disclose staffing levels of the
e-mail investigation, it has become known that the one part time lawyer handling
the e-mall investigation for the Department has recently left government
employment. This does not indicate an aggressive allocation of resources. (For a
detailed discussion of thisissue, please refer to the recently-released Committee
report The Failure to Produce White House E-Mails: Threats, Obstruction, and
Unanswered Questions.)

e Justice Department lawyer s have taken affirmative stepsto mislead the
public regarding key mattersthat relate to document discovery in the
campaign finance investigation. Thisundermines confidencein the Justice
Department and shows an extreme lack of judgment on the part of the
Attorney General. Department of Justice lawyers are taking active stepsto
midead afedera court and the public about essentid dements of White House
document production. For example, Department lawyers stated that the “technica
falure [to produce the e-mailg is along-standing matter of public record that has
been confirmed by the White Houseitself.” This, of coursefails to disclose that
the White House did not tell the Justice Department investigators and Congress
that it had not fully complied with subpoenas. (For adetailed discussion of this
issue, please refer to the recently-rel eased Committee report The Failure to
Produce White House E-Mails: Threats, Obstruction, and Unanswered
Questions.)

e Thefailuretoinvestigate whether there hasbeen an obstruction of
Congressional investigations of the campaign finance scandal indicates that

vii



the Justice Department is giving the White House preferential treatment. In
an October 5, 2000, interview with the Committee, Attorney Generd Reno made

it clear that she would not take proactive steps to determine whether the White
House had obstructed Congressiond investigations by failing to take stepsto
produce subpoenaed e-mail records. (For adetailed discussion of thisissue,

please refer to the recently-released Committee report The Failure to Produce
White House E-Mails: Threats, Obstruction, and Unanswered Questions.)

For reasons unexplained to date, the Attorney General has been lenient in her
treatment of major foreign benefactors of the President, Vice President and
DNC. There has been avery lengthy ddlay in Justice Department effortsto indict
magjor DNC benefactors James Riady, J Shengde, Liu Chao-ying and Tomy Winata.
Thereis no acceptable explanation for the lack of vigor in the investigations of these
individuds.

L eaks from Justice Department personnd have harmed the campaign finance
investigation. The Attorney General has exhibited poor judgment in leaving the
investigation in the hands of people who have demonstrated their interest in
harming theinvestigation. The Jugtice Department’s campaign fundraising
investigation has been plagued by leaks. These legks, which were often made at
drategic times, greatly harmed the Justice Department’ s investigation, and strongly
suggested that certain officias in the Justice Department did not want the

investigation to succeed. These leaks provide a clear example of why the Attorney
Genera should have gppointed an independent counsel — to remove the investigation
from politicaly biased officids at the Justice Department.

While acting asthe primary Main Justice supervisor of the campaign finance
investigation, Deputy Assistant Attorney General Alan Gershel took time away
from hisresponsibilitiesto bethelead attorney in thetrial of Charles Bakaly. It
isdifficult to determine which isa greater failure of judgment — Ger shel
agreeing to take on thisassignment, or the Attorney General and the head of the
Criminal Divison allowing him to take on the assgnment. Charles Bakay was
the spokesman of Independent Counsdl Kenneth Starr during the Lewinsky
investigation. For Gershel or the Attorney Generd to have decided that he, and only

he, out of hundreds of lawyers qualified to work on the case, was essentid to the

Bakaly prosecution, shows an astounding lack of judgment. At atime when it was
becoming clear that the Justice Department had failed to ask the President and Vice
President questions about significant campaign finance matters — and awhole new
element of the investigation was opening up with the disclosure that the White House
had failed to produce e-mail records to the Justice Department — Gershel decided to
take on additiona responsihility. Perhaps more important, he was oblivious to

concerns that as the supervisor of an investigation of the Presdent and his dection
tactics, he might look less than impartid if he prioritized histime so that hewas a

lead prosecutor in a case urged by the President, and designed to discredit

Independent Counsel Starr.

viii



THE ATTORNEY GENERAL'SCONFLICTED INVESTIGATION

Since the inception of the Department of Justice’s Campaign Financing Task Force,
many people have believed that a conflict or perceived conflict of interest existed for the
Department of Judtice to investigate the fundraising issues surrounding the Democratic Party and
the redection of President Clinton and Vice Presdent Gore. Thiswas because Attorney Generd
Reno, ogtengbly the find decisonmaker in any Justice Department investigation, was appointed
by the President and answered only to him. The Independent Counsel Act* (“the Act”) was
enacted for just such Stuations. In order to avoid a conflict or an gppearance of a conflict when
the Attorney General would have to investigate the adminigtration of which sheisapart, she was
able to request the gppointment of an independent counsd. However, Attorney Generd Reno
disregarded the Act and ingsted that she was able to conduct the campaign finance investigation
without conflict. This assertion was unfortunate considering she had an inherent conflict in any
investigation involving the President, Vice President, and Democratic Nationa Committee as
central figures. Her actions troubled the Committee and were the Committee’ s impetus for
conducting oversight of the Department of Justice in this matter. Although the Independent
Counsd Act expired, and Reno would not have been able to request the appointment of an
independent counsd in this matter after June 30, 1999, the Committee believed it was important
to investigate because the Attorney Generd’ s handling of the campaign finance investigation
was tantamount to obgtructing her own investigation.

What the Committee eventudly came to discover was darming. Through various
memorandaeventudly produced to the Committee, it was learned that Reno engaged in a
cregtive andysis of the law in what appeared to be an effort to avoid the implementation of the
Independent Counsdl Act. FBI Director Louis J. Freeh and later, Task Force Supervising
Attorney Charles La Bédla, took the position that under both the discretionary and mandatory
provisions of the Independent Counsdl dtatute, the Attorney Genera should request the
gppointment of an independent counsd for the campaign finance investigation. However, the
Attorney Generd and her senior advisers disagreed with the conclusions reached by Freeh and
LaBdla After each prdiminary investigation of senior level White House officids, induding
the President and Vice President, opened by the Public Integrity Section (“PIS’), the Attorney
Generd determined that no independent counsel was warranted. There are dozens of
memoranda among senior level Justice Department officids discussng whether an independent
counsdl should be appointed to investigate campaign finance matters. The Judtice officids, in
their memoranda, spend hundreds of pagesin an attempt to explain away the need for an
independent counsd. The Committee was shocked to find that the Chief of the Public Integrity
Section, who was in charge of the application of the Independent Counsdl Act, frequently
misrepresented the facts and the law in memoranda for the Attorney Generd. In retrospect, had
an independent counsel been gppointed, thousands of hours could have been spent investigating
crimina and possible crimina conduct, rather than fighting the recommendations of those that
believed an independent counsel was necessary.

The Attorney Generd was able to avoid the gppointment of an independent counsel
through a disregard of the law and a narrow view of the evidence. She did this by refusing to
consder dl of the evidence, taken as awhole, to determine whether there was sufficient

1 28 U.S.C. §§ 591-599 (expired 1999).



information to gppoint an independent counsdl. Ingtead, she would examine individud pieces of
information, asif in avacuum, and disregard the fact that nearly dl of the dlegations rdaing to
campaign finance violations led back to the overwhelming need for money creeted by the
President and Vice President themselves.

To make the appointment of an independent counsal more unlikely, the Task Force was
not able seek out information relating to covered persons under the Act. It seemsthat they had to
hope that specific information from a credible source would smply appear. If thiswereto
happen, the Department would then be able to initiate a preliminary investigation.? Ultimately,
Attorney Generd Janet Reno chose to ignore the facts, the political conflicts, and the trust placed
in her by the American people, by refusing to gppoint an independent counsd for the campaign
finance matter >

On June 30, 1999, the Attorney Genera and many senior level political gppointees a the
Jugtice Department could breathe a collective Sgh of relief. On that day, the Independent
Counsdl Act expired.* After holding hearings, Congress decided not to reauthorize the Act.”
Therefore, the Department of Justice could no longer be called upon to implement the Act in the
campaign finance investigation. After the Act expired, the Attorney Generd assured Congress
and the public that the Department had indtituted regulations dlowing for a“ specid counsd.” A
gpecia counsd was supposed to be smilar to an independent counsd, but without the statutory
authority or independence. It came as no surprise that when Reno’s new Supervising Attorney,
Robert Conrad, determined that a specid counsdl should be appointed to investigate Vice
Presdent Gore, Reno declined.

A. Background on the Independent Counsel Act

The Independent Counsdl Act dlowed the Attorney Generd, in certain Stuations, to
remove an investigation from the Department of Justice, and placeit in the hands of a neutra
party who was empowered to investigate and prosecute federal crimes® That neutral party was
the independent counsdl. The Office of Independent Counsdl was entirely separate and
independent from Main Justice.” What made the independent counsel truly unique was that it
had dl of the power and authority of the Department of Justice, but did not report to the Attorney

2 Innearly all of the preliminary investigations conducted by the Department of Justice, the allegations investigated
came from an outside source. The pressfirst reported on the President and Vice President’ s fundraising phone calls
from the White House. The Senate Governmental Affairs Committee brought the issue of Ickes' alleged perjury to
the Task Force’ s attention. Common Cause first brought the Media Fund allegations to the Department.

% The Independent Counsel Act expired June 30, 1999. 28 U.S.C. § 599. However, soon after the expiration of the
Act, the Department of Justice enacted regulations allowing the Attorney General to appoint a special counsel, who
would be authorized to investigate and prosecute matters when the Attorney General concludes that extraordinary
circumstances exist such that the public interest would be served by removing alarge degree of responsibility for a
matter from the Department of Justice. 28 C.F.R. 8 600 et. seq. (1999).

4 28 U.S.C. §599 (1994).

® See generally Hearing on the Reauthorization of the Independent Counsel Statute Befor e the Subcomm. on
Commercial and Administrative Law of the House Comm. on the Judiciary, 106" Cong. (1999); Hearings on the
Independent Counsel Act Before the Senate Committee on Governmental Affairs, 106" Cong. (1999).

® Because of the authority it conveyed upon an independent entity, appointed by athree judge panel, many people
charged that the Independent Counsel Act was unconstitutional.

728 U.S.C. § 594(i).



General or President. Thiswas considered to be the best manner in which to assure the public
that atruly non-partisan investigation, free from undue influence, would be conducted.

1 Legidative History of the Act

The Independent Counsel statute was concelved in the aftermath of the Watergate
investigation. Asaresult of the experiences of Watergate, Congress came to believe that the
Attorney Generd and politica gppointees a the Department of Justice were not dways able to
conduct an impartid investigation when Presdential and party politics wereinvolved. For
ingance, during the Senate Select Committee on Presidentid Campaign Activities (“Watergate
Committeg”) investigation, the Committee uncovered evidence of impropriety on the part of the
Department of Justice’ In particular, the Watergate Committee concluded that the Chief of the
Department’s Criminal Division, Henry Peterson, acted as a conduit for information from the
grand jury to the Counsdl to the President and the President himsdlf.*® In addition, Peterson gave
the President tactica advice regarding the manner in which the White House should respond to
the Watergate investigation.** The Committee also determined that Peterson “attempted to
insure that the Department of Judtice investigation of Watergate ‘was narrowed down’ to avoid
investigating the President.”*?  After uncovering this troubling conduct, at the completion of its
investigation the Watergate Committee recommended the establishment of a permanent,
independent prosecutor to handle “crimina casesin which thereisared or goparent conflict of
interest in the executive branch.”*® 1n so doing, Congress wanted to ensure that nothing smilar
could happen in the future.

Between 1974 and the Act’ s passage in 1978, both the Senate and House held numerous
hearings on the various bills proposing an independent prosecutor. The first Senate hearings
focused on the political and persond conflicts of interest in the Attorney Generd investigating
the Presdent or high-level adminigration officials. Whitney North Seymour, J., who was later
appointed as an independent counsdl,* testified in 1974, that, “[IJoyalty to the palitical interests
of the administration may often require disoyalty to the godl of impartia justice”® Seymour
illugtrated the point that the office of Attorney General isapalitica one, and that the Attorney
Generd’ s loydty often lies with the President who gppointed him. Therefore it would be
presumed that the Attorney Generd would want to shield the Adminigration. Smilarly,
Watergate Specia Prosecutor Archibald Cox testified regarding his belief in the need for
independent counsdl legidation. He dtated, “[t]he pressures, the tensons of divided loydty are

8 28U.S.C. §594(a).

° CRS Report 87-192A, Legislative History and Purposes of Enactment of the Independent Counsel Provisions of
Erge Ethicsin Government Act of 1978, March 4, 1987, at 2.

g

121d. (citing “Final Report of the Senate Select Committee on Presidential Campaign Activities,” S. Rep. No. 93-
981, at 80-81 (1974)).

131d. (citing “Final Report of the Senate Select Committee on Presidential Campaign Activities,” S. Rep. No. 93-
981, & 96 (1974)).

14 Whitney North Seymour, Jr. was appointed on May 29, 1986, to investigate former aide to President Reagan,
Michael Deaver. The allegationsinvolved post-employment conflict of interest laws relating to Deaver’'s
representation of certain foreign clients before the White House after |eaving government employment.

15 Removing Politics from the Administration of Justice: Hearings on S. 2803 and S. 2987 Before the Subcomm. on
Separation of Powers of the Senate Comm. on the Judiciary, 93d Cong. 216 (1974).



too much for any man, and as honorable and conscientious as any individua might be, the public
could never fed entirely easy about the vigor and thoroughness with which the investigation was
pursued. Some outside person is absolutely essential."*® Cox recognized the importance of the
public's confidence in an investigation of a palitica figure. Likewise, the theory of those
advocating the legidation was that if someone independent were to conduct the investigetion, the
public’s concerns would be dlayed.

In its reports on the independent counsdl legidation, Congress echoed the themes of
conflicts of interest and public confidence in investigations. The following rationales for passage
of the Act were highlighted:

The Depatment of Judice has difficulty invedtigating dleged crimind ectivity by
high-levd government officids.

It istoo much to ask for any person that he investigate his superior.

It is a badc tenet of our legd system that a lawvyer cannot act in a Stuation where he
has a conflict of interest or the appearance thereof. . . . The Attorney Generd and his
principd assigants are gppointees of the Presdent and members of an dected
adminigration. It is a conflict of interest for them to investigate ther own campagn
or, thereafter, any dlegaions of crimind wrongdoing by high-leve officids of the
executive branch. The appearance of conflict is as dangerous to public confidence in
the adminigration of judice as true conflict itsdf. Having men of integrity operate in
the face of a conflict is an insufficient protection for a system of justice.!’

Although there was a generd consensus of why there was a need for some type of
independent prosecutor, at first there was not agreement on how the entity should be structured.
One of thefirst bills proposed the establishmert of an “independent Department of Justice,” or
some other permanent mechanism for appointing specia prosecutors, rather than relying on the
Attorney Genera to make arequest in each instance!® The Senate’ s reasoning behind such a
proposa was that “[i]t is not sufficient to rely on the President or the Attorney Genera to appoint
atemporary specid prosecutor the next time the Attorney Generd or the President has a conflict
of interest or the appearance thereof. It isnot at al obvious that such an appointment will
occur.”*® Attorney General Janet Reno was met with that same criticism for her refusdl to
gppoint an independent counsd in the campaign finance matter. However, under the language of
the Act as passed, the Attorney General had the prerogetive on whether or not to gppoint an
independent counsd.

18 4. at 200.

17’3, Rep. No. 95-170 at 5-6 (1977).

18 |_egislative History and Pur poses of Enactment of the Independent Counsel (Special Prosecutor) Provisions of the
Ethicsin Government Act of 1978, CRS Report 87-192A at 3, March 4, 1987 (citing Removing Politics fromthe
Administration of Justice: Hearingson S. 2803 and S. 2978 Befor e the Subcomm. On Separation of Powers of the
Senate Comm. on the Judiciary, 93d Cong. (1974)).

191d. at 9 (citing S. Rep. No. 94-823, at 5).



2. Language of the Act

The Independent Counsdl Act was not passed until 1978, approximately four years after
the Congress first began looking into the concept.?° The proposed purpose of the Act was “to
provide a mechanism to avoid the inherent or structurd conflicts of interest, or the appearances
of conflicts or of ‘conflicting loyaties,” which could arise where the Attorney Generd or the
Presdent must supervise or conduct criminal prosecutions of themsdlves, or of high level
officias or colleagues in the President’s Administration.”* In order to do so, certain individuals
were automatically covered by the act:

e thePresdent and Vice President;
Cabinet levd officds
an individua working in the Executive Office of the Presdent and compensated at a
rate equivaent to SESII;

e any Assgant Attorney Genera, or DOJ employee compensated at or above SESII;

e the Director and Deputy Director of the CIA, and the Commissioner of the IRS;

e any person who held apostion listed in (1) — (5) for one year after the person leaves
office;

e the charman and the treasurer of the campaign committee seeking the eection or
redection of the President, and any officer of that committee exercisng authority a
the nationdl level, during the incumbency of the President.?

Congress dso redized that Stuations would arise where investigation by the Attorney
Generd or Department of Judtice officids of an individua not identified in the statute would
create some type of conflict. Therefore, the Attorney Genera was permitted to appoint an
independent counse for any person if he determined that an investigation by him or other
Department of Judtice officids might have resulted in a“persond, financial, or political conflict
of interest.”?® This“catchal” conflicts provision was not added to the Act until 1982, when the
Act was reauthorized.* A similar provision had been considered in 1977, but had been dropped
prior to the enactment of the Independent Counsd Act. Although it did not remain in the find
legidation, the House Report noted:

The mechanism recommended by the committee is triggered by a conflict of
interest.  That conflict is defined to occur in two Stuations. The first Stuation
arisss when gpecified high-levd  executive branch officids ae accused of
committing specified offenses. . . . The second dtuation aises when an

20 The Independent Counsel Act was passed as Title VI of the Ethicsin Government Act of 1978, Pub. L. No. 95-
521, as amended and reauthorized by Pub. L. 97-409, Pub. L. 100-191, and Pub. L. 103-270 (codified at 28 U.S.C.

8§ 591-599 (1994)) (no longer in effect June 30, 1999). The Act asfirst passed referred to a*“ special prosecutor.”

Id.

21 |ndependent Counsel Provisions: An Overview of the Operation of the Law, CRS Report 98-283, at 3 (March 20,
1998).

2228 U.S.C. §591(b).

2328 U.S.C. §591(c)(1).

24 Pub. L. No. 97-409.



investigation or prosecution directly and subgtantidly affects the politicad interests
of the President or Attorney General.?®

The origina report language demongrates that there surely would be a conflict were the
Attorney Generd to investigate a matter relevant to the political interests of the President and
their politica party. During the 1982 reauthorization, Congress determined that the “ catch-dl”
provision was needed in the Act because there were Stuations where serious conflicts of interest
could arise that were not covered by the mandatory provison. The 1982 Senate Report
explaned, “[t|he Committee recognizes that there may be instances when investigations by the
Attorney Genera of persons not covered by the Act may create an actua or apparent conflict of
interest.”®® At the time of consideration, Congress clearly understood that perceived corflicts
could beégxst as harmful to the public’ strust in a Department of Jugtice investigation as actud
conflicts.

As a consequence of the amendments in 1982, the statute could be triggered in one of two
ways. The mandatory triggering occurred when the Attorney Generd received information
dleging aviolation of federd law by a covered officid. Under the discretionary provison, the
Attorney Generd could determine that some other individua posed a conflict for him or the
Department. Theresfter, there were severa steps the Attorney General would take to determine
whether an independent counsel was necessary under the Act. Thefirst step was the threshold
inquiry, in which the Attorney Generd examined the sufficiency of the dlegations presented to
determine whether there were grounds to investigete. In determining the sufficiency of the
dlegationstha a covered individua violated afedera law the Attorney Genera could only
consder the “degree of specificity of the information” and the “ credibility of the source of the
information.”?® The Attorney Generad would have thirty daysin which to make this
determination.?® If, within the thirty days, he decided that the information received was specific
and the source was credible, or, if he were unable to make any determination within thet time,
the investigation would move on to the “preliminary investigation” stage®® The act required that
the preliminary investigation be completed within ninety days>! In addition, the Attorney
Generd was able to request that the Specia Divison grant a one time extension of Sixty daysin
which to complete the preliminary investigation.®® During this phase, the Attorney Generd, after
reviewing the matter, was to determine whether there were “reasonable grounds to believe that
further investigation is warranted.”*

25 | egislative History and Purposes of Enactment of the Independent Counsel (Special Prosecutor) Provisions of the
Ethicsin Government Act of 1978, CRS Report 87-192A, at 17 (March 4, 1987) (citing H. Rep. No. 95-1307, a 4-5
(1978)) (emphasis added).

26 1d. at 17-18 (citing S. Rep. No. 97-469, at 9 (1981) (emphasis added).

27 Attorney General Reno has recently interpreted the Act so as to exclude perceived conflicts. See Letter from Janet
Reno, Attorney General, U.S. Department of Justice, to Orrin G. Hatch, Chairman, Senate Judiciary Comm., (Apr.

14, 1997).

28 28 U.S.C. § 591(d)(1).

29 28 U.S.C. §591(d)(2).

3028 U.S.C. §591(a), (C).

3128 U.S.C. §592(a)(1).

32 28 U.S.C. §8 592(3)(3).

3328 U.S.C. §8 592(a)(2).



The Act was drafted so that the Department of Justice would have limited authority to
conduct an investigation during the threshold inquiry and preliminary investigation stages;
therefore the parameters of those inquiries were purposdy narrow. Similarly, there was no
authority to “convene grand juries, plea bargain, grant immunity, or issue subpoenas’ during the
preliminary investigation.3* The statute intentionally limited the power of the Attorney Generdl
during this period in order to prevent his extensive participation in substantive decision making.
Again, thisisto avoid potentid conflicts of interest. If, at the completion of the preliminary
inquiry, the Attorney Genera determined that no further invedti gati on were warranted, he was
required to notify the Specia Division of the Court of Appeals® that handled independent
counsdl matters®® Asa check on his discretion, the Attorney General was not permitted to make
adetermination that “no further investigation was warranted” based on afinding that the officid
lacked the state of mind required for the violation, unless there was “clear and convincing
evidence”®” Congress believed that the Attorney General would rarely base a determination on
gate of mind, noting: “Congress believes that the Attorney Generd should rarely close a matter
under the independent counsd law based upon finding alack of crimind intent, due to the
subjective judgments required and the limited role accorded the Attorney Generd in the
independent counsel process.”3®

In congdering whether further investigation was warranted, the Attorney General was
required to take into account the written or other established palicies of the Department of
Justice relating to the conduct and prosecution of crimindl investigations>® Had the Attorney
Genera found reasonable grounds to believe that further investigation was warranted, or after the
specified period no determination was made, the Attorney Genera was required to gpply to the
Specia Division for the appointment of an independent counsdl.*® The Speciad Division then
was responsible for gppointing an independent counsel and defining his prosecutoria
jurisdiction.*

During the campaign finance investigation Attorney Generd Reno initiated severd
preliminary investigations, including two related to President Clinton and three related to Vice
President Gore.*? Independent of those investigations, FBI Director Louis Freeh and Task Force

%428 U.S.C. §592(8)(2)(A).
35 The Specia Division isadivision of the United States Court of Appeals for the District of Columbia Circuit. The
court consists of three circuit court judges or justices appointed by the Chief Justice of the United States. No two
judges may be named to the Special Division from the same court at the same time, and one of the judges must be
from the District of Columbia Circuit. The judges are appointed for two year terms, with any vacancy being filled
only for the remainder of the 2-year period. 28 U.S.C. § 49.
3628 U.S.C. §592(h).
3728 U.S.C. §592(a)(2)(B)(ii).
38 | ndependent Counsel Provisions: An Overview of the Operation of the Law, CRS Report 98-283, at FN 22
gM arch 20, 1998) (citing H. Rep. 103-511, a 11 (1994)).

9 28 U.S.C. §592(c)(1)(B).
4028 U.S.C. §592(c).
41 28 U.S.C. §593(h).
42 Attorney General Reno initiated a preliminary investigation of President Clinton to examine whether he violated
18 U.S.C. section 607. Theinvestigation related to alleged fundraising telephone calls made by President Clinton
from the White House The Attorney General also initiated a preliminary investigation of President Clinton to
examine the Common Cause allegations of violations of election laws. Vice President Gore was subject to the same
preliminary investigation. Two additional preliminary investigations were opened on Vice President Gore relating
to fundraising telephone calls he made from his White House office. Thefirst investigation was an inquiry into



Supervising Attorney Charles La Bellarecommended that the Attorney Genera request the
appointment of an independent counsel based on their opinion that both the mandatory and
discretionary provisions of the Act had been triggered. Miss Reno declined to request the
appointment of an independent counsal in each instance.®

B. A Rocky Start: Early Conflictsin the Justice Department’s Campaign Finance
I nvestigation

1 Reno’'s Job “Hangsin the Balance”

After the November 1996 elections, Attorney Genera Reno was called on to decide
whether to gppoint an independent counsd to look into alegations of campaign finance abuses.
Asearly as October 9, 1996, public interest group Common Cause requested that an independent
counsel be gppointed to investigate alegations of abuses on the part of both Republicans and
Democrats** Common Cause aso argued that Attorney General Reno and the Department of
Justice had a conflict in conducting any criminal probe of campaign fundraising.*> Soon
thereafter, Attorney General Reno received requests from the Chairmen of four House
Committees and Senator John McCain for her to appoint an independent counsdl.*® Pressure was
building for athorough investigation into the allegations of campaign finance abuses that were
gppearing daily in newspapers across the country. Many people believed that because the
investigation would necessarily focus on politica activities and the actions of President Clinton,
Vice Presdent Gore, and other high-ranking Adminigtration officids, the Attorney Generd
would have a conflict were she to conduct the investigation.

While Reno weighed whether to gppoint an independent counsd for campaign finance,
President Clinton was determining which members of his Cabinet would remain for his second
term. Attorney Generd Reno aready had stated publicly that she would like to remain in her
position. However, the President refused to comment on whether he would retain Reno as
Attorney Generd.*” In fact, the press reported that “White House aides, meanwhile, have
privatey sad they wish Reno would leave in part because of her readiness to send alegations of

whether Gore violated section 607. The second investigation looked into whether Gore made fal se statementsto
investigators during the initial preliminary inquiry.

3 1n re William Jefferson Clinton, Notification to the Court Pursuant to 28 U.S.C. § 592(b) of Results of Preliminary
Investigation (Specia Div. DC Cir. 1997); In re William Jefferson Clinton,. Notification to the Court Pursuant to 28
U.S.C. §592(b) of Results of Preliminary Investigation (Special Div. DC Cir. 1998);.In re Albert Gore, Jr.,
Notification to the Court Pursuant to 28 U.S.C. § 592(b) of Results of Preliminary Investigation (Specia Div. DC

Cir. 1997); In re Albert Gore, Jr., Notification to the Court Pursuant to 28 U.S.C. § 592(b) of Results of Preliminary
Investigation (Specia Div. DC Cir. 1998);In re Albert Gore, Jr., Notification to the Court Pursuant to 28 U.S.C. §
592(b) of Results of Preliminary Investigation (Special Div. DC Cir. 1998).

44 Common Cause (visited Sept. 9, 2000) <http://www.commoncause.org/publications/1196jusstm.htm>. Common
Cause alleged that both the Clinton and Dole campaigns violated Federal election laws by using their respective
party committees to purchase TV advertisements, while circumventing the spending limitsimposed on the
candidates. Id.

®1d.

%8 Connie Cass, Democratic Committee Bows to Pressure and Releases Financial Data, AP, Oct. 29, 1996.
Chairman Bill Clinger, Chairman Benjamin Gilman, Chairman Gerald Solomon, and Chairman Bill Thomasall
requested that the Attorney General appoint an independent counsel to look into allegations of improprietiesin
Democrats' fundraising, including allegations of illegal contributions from foreign individuals and corporations. |d.
47 President William J. Clinton, White House Press Conference (Nov. 8, 1996).



official misconduct to independent counsdls”*® The White House was making it clear, through

the press, that the President was contemplating appointing a new Attorney Generd, in part
because Reno had requested too many independent counsals. The Attorney Genera serves a the
pleasure of the President, and the President made it clear that he did not want an independent
counsdl gppointed for the campaign finance investigation.

Instead of gppointing an independent counsd, in late November 1996, Attorney Genera
Reno created a“task force” to investigate the dlegations of campaign finance abuses in the 1996
election cycle. At the beginning of the investigation, the task force was nothing more than afew
attorneys in the Public Integrity Section (PIS) of the Department of Justice. PIS was headed by
Lee Radek, who Attorney General Reno placed in charge of theinvestigation.*® As Chief of PIS,
Radek was responsible for conducting preiminary investigations under the Independent Counsd
Act and making recommendations to the Attorney Generdl on its application.® Radek made his
views on the Act very clear, gating in an interview that “[i]ndtitutionaly, the independent
counsd statuteisaninsult.”™>! He added, “[i]t's aclear enunciation by the legidative branch that
we cannot be trusted on certain species of cases.”>?

FBI Director Louis Freeh expressed to Attorney Generd Reno his reservations about
Radek and PIS' involvement in the campaign finance investigation. Director Freeh's concerns
stemmed from a conversation between Lee Radek and FBI Deputy Director William J. Eposito
prior to the integration of the Department of Justice and FBI agents into aforma task force. A
meeting between Esposito and Radek took place on November 20, 1996, the same time that the
mediawas reporting on the precarious nature of Reno’s position.>® They met to discuss, among
other things, the campaign finance investigation.>* Mr. Esposito testified that at the end of his
meeting with Radek that, “[Radek] made the statement that there isalot of pressure on him
[Radek], and the Attorney Genera’sjob could hang in the balance”®° Esposito further testified
that Radek linked the Attorney Generd’ s job status with the pressure on Radek and PIS.>
Concerned about the statement, Esposito reported the comment to Director Freeh.

Radek’ s comment raised the question of whether he was able to be an impartia
decisonmaker in the campaign finance invedtigation. Director Freeh also was troubled by the
statement, and raised the issue with the Attorney General. °” In amemorandum outlining his
conversation with Attorney Genera Reno, Director Freeh indicated that he told the Attorney
Generd that, “those comments would be enough for me to take [Radek] and the Crimina
Division off the case completdly.”®® Furthermore, Radek himseif later acknowledged that he was

“8 Carolyn Skorneck, Attorney General Rejects Call for Special Prosecutor, AP, Nov. 8, 1996.
9 GAO Report, at 20.
0 GAO Report at 27.
; Jeffrey Goldberg, What |I's Janet Reno Thinking?, NY TIMES MAGAZINE, July 6, 1997, at 30.
Id.
%3 The Justice Department’ s I mplementation of the Independent Counsel Act: Hearing before the House Comm. on
E(’.:ulover nment Reform, 106" Cong. 38 (2000) (testimony of William J. Esposito) (preliminary transcript).
Id.
%°|d. a 39.
4.
> Memorandum from Louis J. Freeh, Director, Federal Bureau of Investigation, to William Esposito, Deputy
Director, Federal Bureau of Investigation (Dec. 9, 1996) (Exhibit 1).
58
Id.



aware of rumors that the White House might not retain Reno as Attorney Genera during the
second term. Radek stated, “I recall press speculation that the possibility of her being the
Attorney Genera into the second term might be being held up because the White House was
concerned about the way she was doing her job[,] including this campaign finance
investigation.”™® Freeh's concerns regarding Radek were justified considering he timing of the
comments and the position Radek assumed in the investigation.

According to Director Freeh, the Attorney Generd said that she would look into the
matter of Radek’s comment.®® However, none of the individuas who were partiesto the
conversation were contacted about the statement.®? In fact, after her conversation with Director
Freeh, the Attorney Generd formdly established the Campaign Financing Task Force and placed
it under the auspices of the PIS, making Radek the sngle most important attorney in the
campaign finance invedtigation.

The only follow-up Attorney Generd Reno ever conducted on Radek’ s comment
occurred when the Freeh memo cameto light, three and a half years after it was written. Once
Director Freeh's concerns were made public, in May 2000, Deputy Attorney General Eric Holder
and even Attorney Generd Reno hersdlf, contacted Esposito and Radek to determine what they
recalled about the meeting.?? Such attention from the highest levels appears to indicate that the
Attorney Genera redlized that her disregard for Director Freeh’s concerns created the perception
that the Justice Department purposdly ignored the conflict. Asfor the Attorney Generd, she
dated that she did not recal the meeting to which Director Freeh referred in his memorandum,
and did not recall any concerns raised regarding PIS or Lee Radek.®® Likewise, Radek did not
recall his meeting with FBI Deputy Director Esposito.®* When called before House and Senate
Committeesto testify about his dleged statement, Radek ingsted that he could not recdl the
meseting with Esposito, but nevertheess said that he would not have made a statement linking
pressure and the Attorney Genera’sjob “hanging in the balance™®® It is difficult to understand
how Radek was able to both sate affirmatively that he had no recollection of the Esposito
mesti ngGand be certain that he did not make the statement attributed to him in Director Freeh's
memo.

%9 Oversight Hearing on 1996 Campaign Finance Investigation: Hearing Before the Senate Subcomm. On
Administrative Oversight and the Courts of the Senate Comm. on the Judiciary, 106" Cong. 18 (2000) (Federal
Document Clearing House transcript).

60 The Justice Department’ s Implementation of the Independent Counsel Act: Hearing before the House Comm. on
Government Reform, 106" Cong. 45 (2000) (testimony of William J. Esposito) (preliminary transcript).

®11d. at 46-48.

6214, at 46-48, 50.

53 Attorney General Janet Reno, Press Conference (May 19, 2000).

%4 The Justice Department’ s Implementation of the Independent Counsel Act: Hearing Before the House Comm. on
Gover nment Reform, 106" Cong. 42 (2000) (testimony of Lee Radek) (preliminary transcript).

5 1d.; Oversight Hearing on 1996 Campaign Finance Investigation: Hearing Before the Senate Subcomm. On
Administrative Oversight and the Courts of the Senate Comm. on the Judiciary, 106" Cong. 17 (2000) (Federal
Document Clearing House transcript).

% Oversight Hearing on 1996 Campaign Finance Investigation: Hearing Before the Senate Subcomm. On
Administrative Oversight and the Courts of the Senate Comm. on the Judiciary, 106" Cong. 22 (2000) (Federa
Document Clearing House transcript).
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2. PIS Control of the Task Force

Relations between the FBI and Department of Justice were somewhat shaky in the
beginning. Prior to any formaization of the task force, the Department of Justice asserted to the
public and the media that the Federal Bureau of Investigation (FBI) was the lead agency on the
campaign finance investigation.®” However, the FBI had yet to be contacted by the Justice
Department. Despite the assertions about the FBI, PI'S had been working with Commerce
Department Inspector Genera investigators on the campaign finance matter.°® FBI Director
Louis Freeh gated that he told the Attorney Generd, “it didn’t make sense for PISto cal the FBI
the ‘lead agency’ in this matter while operating a ‘task force’ with DOC [Commerce] |Gs who
were conducting interviews of key witnesses without the knowledge or participation of the
FBI.”%® Freeh then recommended that the FBI and “hand-picked DOJ attorneys from outside
Main Justice’ conduct the investigation. "

Director Freeh aso expressed genera concern over the prospect of PIS controlling the
investigation. In his memorandum, Director Freeh indicated that he told the Attorney Generd
that “in [his] view, PIS was not cgpable of conducting the thorough, aggressive kind of
investigation which was required.””* The Attorney General disregarded Director Freeh's
recommendation and formally ingtalled the investigation in PIS, headed by Radek. Although it
was gpparent that the campaign finance investigation would be followed very closdly by the
public, the media, and Congress, Radek appointed ajunior PIStrid attorney, Laura Ingersoll, to
lead the investigation. 1t appeared that the Justice Department was setting the investigation up to
fal.

A prime example of PIS attitude towards the investigation and the | ndependent Counsel
Act isthe early investigation of Vice Presdent Gore' sfundraiser at the Hs La Templein Los
Angeles. After the mediareported dlegations of the Vice Presdent’ s involvement in the
fundraiser a the Buddhist temple, the locd U.S. Attorney’ s Office in Cdifornia consulted with
Main Justice and was given approval to investigate the matter on October 17, 1996.”? Inthe
following two weeks Steve Mandfield, the Assstant U.S. Attorney assigned to the matter,
activdly invedtigated it. However, shortly before the eection, Lee Radek informed the U.S.
Attorney’s Office that Main Justice, through PI'S, was taking the case away from them.”® Radek
indicated that PIS would handle the case because the Independent Counsdl statute had been
implicated.”* In an effort to continue his investigation, Mansfield vainly objected to PIS effort
to take the case away.

87 Exhibit 1.
%8 4.
%91d. Seealso Daniel Klaidman, Dodging A Bullet (Attorney General Janet Reno and the Investigation into
Allegedly Illicit Fundraising by the Democratic Party), NEWSWEEK, December 9, 1996, at 24.
79 Exhibit 1.
1d.
72 See L etter from Lee J. Radek, Chief, Public Integrity Section, U.S. Department of Justice, to Steven E.
Zipperstein, Chief Assistant United States Attorney, U.S. Attorney’ s Office, Central District of California (Nov. 1,
1996).
3 Memorandum from Craig C. Donsanto, Public Integrity Section, U.S. Department of Justice, to Lee J. Radek,
%hief, Public Integrity Section, U.S. Department of Justice (Nov. 1, 1996).

Id.
5 1d.
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What is even more troubling isthet, after having taken the case away from the Centra
Didrict, under the pretext of an investigation to determine whether the gpplication of the
Independent Counsdl Act was appropriate, PIS never conducted the threshold inquiry. PIS
inaction gave the members of the HS La Temple the opportunity to destroy documents centrd
to theinvestigation Had they dlowed the U.S. Attorney’ s Office to conduct the investigation,
they surely would have been able to quickly subpoena documents and witnesses.

In order to determine whether PIS made any attempt to investigate the matter, the
Committee subpoenaed the Justice Department’ sfile on the H3 La prdiminary investigetion.
In response, the Committee received a stack of news clippings.”® There was obvioudy no
investigation. It appears that PI'S took the case away from the U.S. Attorney’s officeona
pretext. Radek’s mideading explanations were typica of his handling of the fundraising
investigation. He admittedly didiked the Independent Counsdl Act, and had dready
acknowledged that he was under alot of pressure regarding the Independent Counsdl Act
provisons. Hisactionswith regard to the HS La Temple were representative of the manner in
which Radek conducted himsdlf during the campaign finance investigation.

Radek’ s control over the campaign finance investigation caused some friction with the
FBI aswel. From the beginning, the working relationship between the Department of Justice
and FBI was strained.”” DOJ attorneys and FBI investigators disagreed over the proper approach
to the investigation, and an atmosphere of mistrust developed.”® One of the problems was that
PIS did not have any plan for investigating the campaign finance matter.”®  Radek assumed that
PIS could conduct the campaign finance investigation as he would conduct any other PIS
investigation.®® In so doing, he underestimated the nature and breadth of the investigation.
Unfortunately for PIS, its normal caseload did not compare with the campaign finance
investigation. It ultimately became clear that PIS and Ingersoll were unable to handle such a
complicated investigation.

Attorney Generad Reno eventualy was forced to follow Director Freeh's origind
recommendation. The Task Force under PIS was failing and the structure had to be changed.
The GAO investigation of the management and oversight, operations, and results of the Task
Force reported:

In the fdl of 1997, digpleased with the investigation's dow pace, disclosures in
the press about criticd leads not being pursued, and internd frictions, the
Attorney Generd and the FBI Director changed the Task Force's leadership.
Subsequently, the Task Forces overdght dructure was sreamlined by the
removal of [the Public Integrity Section] from its leadership role and the

78 Subpoena from, Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General,

U.S. Department of Justice (June 26, 2000) (seeking all records relating to any possible consideration of the
appointment of an independent counsel in the Hsi Lai Temple matter). All correspondence between and subpoenas
to the Department of Justice are contained in Appendix I.

" GAO Report at 1.

Bld.at 1.

1d. at 20.

80 d. at 20.
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commitment of additional saff and information management resources to get the
investigation ontrack.®*

In September 1997, Charles LaBeélla, First Assstant U.S. Attorney in San Diego, and James
DeSarno, aformer Specia Agent-in-Charge of the FBI’s New Orleans Field Office were placed
in charge of the Task Force. After LaBélasarivad, Lee Radek and PIS were taken out of the
direct chain of command.8? However, Radek maintained primary responsibility for threshold
inquiries and preliminary investigations under the Independent Counsdl Act.2

It was the application of the Independent Counsdl dtatute that remained one of themain
areas of contention between the Department of Justice and FBI.8* Radek categorized the conflict
as disagreements over the threshold of information required to trigger a recommendation for an
Independent Counsdl.®® The FBI agreed, indicating that senior FBI officias believed Radek’s
criteriafor what information was needed to trigger the seeking of an Independent Counsd were
too stringent.®® The FBI had been wary of itsinteraction with the Department of Justice on
independent counsd issues, as it was excluded from the independent counsel decisonmaking
process previoudy.®” Director Freeh wrote, “[i]t was unfortunate that DOJ declined to alow the
FBI to play any rolein the Independent Counsel referral deliberations”®® By late- 1997, Director
Freeh made aforma recommendation that the Attorney Genera appoint an independent counsdl.

C. Attorney General Reno Changed Her Interpretation of the Independent Counsel
Act

To understand how the Attorney Generd was able to consstently refuse to gppoint an
independent counsd in the campaign financing investigation, it is necessary to understand her
interpretation of the Independent Counsdl Act. In addition, it has to be pointed out that her
interpretation has not been congstent. Attorney Generd Reno made numerous appointments
under the discretionary provision of the satute that she never could have made under her present
day interpretation. Her first articulation of her revised andysis wasin response to a March 1997,
Senate Judiciary Committee request that she appoint an independent counsdl in the campaign
finance matter.®® Reno responded one month later, declining to request the appointment of an

8114, at 5.

821d. at 37.

83 The Justice Department’ s Implementation of the Independent Counsel Act: Hearing Before the House Comm. on
Government Reform, 106" Cong. 151-152 (2000) (testimony of Lee Radek) (preliminary transcript). The GAO

Report indicated that, “Mr. Radek continued a direct role whenever Independent Counsel statute issues arose, as Pl
maintained primary responsibility for initial inquiries and preliminary investigations related to the statute.” GAO
Report at 37.

84 GAO Report at 4.

81d.a 24.

4. at 25.

87 Exhibit 1.

8 4.

89 Senate Judiciary Committee Chairman Orrin G. Hatch and nine other Republican members made the request. See
L etter from Janet Reno, Attorney General, U.S. Department of Justice, to Orrin G. Hatch, Chairman, Senate

Judiciary Committee (April 14, 1997).
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independent counsd.®® In the response, she laid out severa points about the Independent
Counsd Act itsdlf, upon which her refusa was based.”

1 Appearance of a Conflict Versus Actual Conflict

Thekey to Reno's arguments was her interpretation of the Satute itsdlf. If onewereto
follow the smple language of the statute, it would have been difficult for Reno to explain why
she could not use the discretionary provision of the Act to request an independent counsel. Reno
needed to interpret the statute in such away that she could argue that the Act did not permit her
to invoke the discretionary clause. Breaking with her own previous interpretations on the
discretionary provision of the Act, Attorney Generd Reno stated in her |etter to the Senate
Judiciary Committee that “[u]nder the Act, | must conclude that there is a potentia for an actua
conflict of interest, rather than merely an appearance of a conflict of interest.”®? In the past, she
had requested the appointment of independent counsals based on an gppearance of a conflict.

Reno repeated her new understanding of the discretionary provision in her May 1997
testimony before the Senate Judiciary Committee, where she was questioned about her
interpretation.®® In her testimony, she repeated her conclusions regarding the discretionary
provision, using the exact words of her letter.>* Reno expresdy relied on the legidative history
of asingle proposed amendment to the Independent Counsel Act for her interpretation.®® She
testified regarding her theory:

The Congressin 1994, under the reauthorization, considered a proposal for amore
flexible sandard for invoking the discretionary dause which would have

permitted its use to refer any matter to an independent counsel when the purposes
of the act would be served. Congress rgjected this suggestion, explaining that

such a standard would substantialy lower the threshold for use of the generd
discretionary provision.®®

However, as support for her argument, Reno was rdlying on negative legidative history.?” She
attempted to define what Congress intended by describing what it did not do, rather than what it
did. The Justice Department itself had rejected the practice, noting that it is not useful as an
interpretive tool.%® In fact, a Justice Department report to the Attorney General states,

0,
4.
92 |_etter from Janet Reno, Attorney General, U.S. Department of Justice, to Orrin G. Hatch, Chairman, Senate
Judiciary Comm. (Apr. 14, 1997).
93 Oversight of the Department of Justice: Hearing Before the Senate Comm. on the Judiciary, 105" Cong. 12
1997).

g“ She stated that she “must conclude that thereis apotential for an actual conflict of interest rather than merely an
appearance of aconflict of interest.” Oversight of the Department of Justice: Hearing Before the Senate Comm. on
gge Judiciary, 105" Cong. 12 (1997) (testimony of Attorney General Janet Reno).

Id.
%d.
%7 Furthermore, Attorney General Reno was relying on the statement of only one Congressman, Representative Hall,
for her argument.
%8 Using and Misusing Legislative History: A Re-Evaluation of the Status of Legislative History in Statutory
Interpretation, Report to the Attorney General (Jan. 5, 1989). The report states:
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“[r]gection is doubtful evidence of the legidative intent, let done the meaning of the satute as
enacted.”®® Furthermore, the Attorney General neglected to mention the report language
supporting the idea of an gpparent conflict of interest. The legidative history is replete with
statements of intent that completely contradict the Attorney Generd’ s interpretation.*®® For
example, the Senate Report accompanying the 1982 Amendmentsto the Act stated, “[t]he
Committee recognizes that there may be instances when investigations by the Attorney Generd

of persons not covered by the Act may create an actua or apparent conflict of interest.” % Not
only did Reno have a problem with her interpretation of the Act’ s legidative history, she had her
own prior statements, as well as prior requests she had made for the gppointment of independent
counsdsto explain avay.

When cdlled upon to testify before the Senate Governmenta Affairs Committee on May
14, 1993, regarding the reauthorization of the Independent Counsel Act, Janet Reno stated:

It is absolutdy essentid for the public to have confidence in the sysem and you
cannot do that when there is conflict or an appearance of conflict in the person
who is, in effect, the Chief prosecutor. There is an inherent conflict here, and |
think that that iswhy this Act is so important.

The Independent Counsel Act was designed to avoid even the appearance of
impropriety in the condderation of dlegations of misconduct by high-leved
Executive Branch officids and to prevent, as | have sad, the actua or perceived
conflicts of interest. The Act thus sarved as a vehide to further the public's
perception of fairness and thoroughness in such matters, and to avert even the
most subtle influences that may appear in an invedtigation of highly placed
Executive officia s

After the reauthorization of the Independent Counsdl Act on June 30, 1994, the Attorney
Generd, adhering to her origina interpretation, referred at least four matters to an independent
counsd that fell under the discretionary provison of the Act. Shefirst referred what has become
known as the Whitewater matter. In that case, she requested the independent counsel under the
politica conflict of interest provison because the individuas under investigation were friends
and former business partners of the Presdent and Mrs. Clinton. Similarly, under the

“Rejection of proposed language does not necessarily imply an intent to reject its substance.
Language may be rejected because it is perceived to be superfluous and potentially damaging to
the prospects for passage of the hill. If the perception that it is superfluous is correct, the actual
meaning of the statute is the same without the language as it is with it; rejection of that language
cannot imply that the enacted statute should be interpreted to mean something different.” Id. at
107.

91d. at 108.

100 For examples of such statements, see section |.A. above.

101 ysing and Misusing Legislative History: A Re-Evaluation of the Status of Legislative History in Statutory

Inter pretation, Report to the Attorney General, at 17-18 (Jan. 5, 1989) (citing S. Rep. No. 97-469, at 9 (1981))

§emphasis added).

92 To Reauthorize the Independent Counsel Law for an Additional 5 Years, and for Other Purposes: Hearing

Before the Senate Comm. on Governmental Affairs, 103d Cong. 12 (1993) (statement of Attorney General Reno).
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discretionary provision, Attorney Generd Reno asked that the jurisdiction of the Whitewater
Independent Counsel be expanded to include an investigation of former Assstart to the
President for Management and Administration David Watkins for the Travel Office matter.1%3
David Watkins did not satisfy any of the requirements for the mandatory provision of the Act,
and had |eft the White House' s employ severd years earlier. Severd months after the Watkins
referral, the Attorney Genera again requested that the Whitewater Independent Counsdl’s
jurisdiction be expanded to include an investigation of Anthony Marceca, an investigator with
the United States Army Crimina Investigation Divison who had been detailed to the White
House. The only political conflict of interest Mr. Marceca, or any of these individuals, posed to
the Attorney Generd or the Justice Department were their connection to the White House.
Findly, the Attorney Genera requested that the Whitewater Independent Counsdl’ s jurisdiction
be expanded to include an investigation of a perjury dlegation againgt former Counsd to the
President Bernard Nussbaum. Nussbaum |eft the White House nearly three years earlier. As
with al of the prior investigations, Nusshaum did not fal under the mandatory provision of the
Act. The Attorney Genera had to make the determination that there was a political conflict of
interest for her to investigate the McDougdls, David Watkins, Anthony Marceca, and Bernard
Nussbaum.

It is obvious that the Attorney Generd was applying the stlandard of an apparent conflict
in these earlier independent counsd gppointments. Had she been applying the actua conflict
standard she surdly would not have come to the conclusion that she had an actua conflict of
interest with individuas such as the McDougds, David Watkins, Bernie Nussbaum, or Anthony
Marceca, but not with any of the individuas involved in the campaign finance investigation. Her
conflict, or perceived conflict, with those individuals for whom she did recommend an
independent counsa was based on their relationship with President Clinton or the White House
generdly. The most glaring exampleis Anthony Marceca, alow-level detallee from the
Department of Defense. 1t islaughable that Reno would determine that Marceca posed a conflict
of interest for her while fundraisers for the DNC and friends of the President, such as John
Huang and Charlie Trie, did not. By changing her interpretation, Reno set the bar for appointing
an independent counsel even higher for the campaign finance investigation than previous
investigations.

2. Standard for Initiating a Preliminary I nvestigation

Reno aso raised the bar by ignoring the statutory language of the discretionary provison,
and instead applying a higher sandard for initiating a preliminary investigation. In interpreting
the discretionary provision of the Independent Counsel Act, the Attorney General stated,
contrary to the statutory language, thet:

If, on the other hand, | receive specific and credible evidence that a person not
covered by the mandatory provisons of the Act has committed a crime and |
determine that a conflict of interest exists with regpect to the invedtigation of that

103 prior to joining the White House staff, Watkins had al so worked on President Clinton’s 1992 campaign.
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person, | may — but need not — commence a preiminary investigation pursuant to
the provisions of the Act.*%*

However, the statute reads:

When the Attorney Generd determines that an investigation or prosecution of a
person by the Depatment of Justice may result in a persond, financid, or
politicd conflict of interet, the Attorney Generd may conduct a preiminary
investigation of such person in accordance with section 592 if the Attorney
Generd recelves information sufficient to conditute grounds to invedigae
whether that person may have violated Federal criminal law . . . .1%®°

Under Reno’'s stlandard, before initiating a preliminary investigation under the discretionary
provision, she needed to have specific and credible evidence that a crime was actudly
committed. However, under the language of the satute, information that a crime may have been
committed was sufficient.

The origind independent counsel provisons of the Ethicsin Government Act of 1987,
did require that in order to trigger a preliminary investigation, “the Attorney Generd receive]
specific information that a person has committed aviolation . . . 1% However, in 1982, the
independent counsal provisions were reauthorized and amended.*®” At that time, Congress
changed the name from specid prosecutor to independent counsdl, and changed the requirement
for triggering a preliminary investigation to “grounds to investigate whether a person may have
violated. . ."**® The accompanying Senate report dlarified:

It cannot be expected a this first step in the process that the Attorney Generd
could or should determine that a crimina act has been committed. The purpose of
the change is to make it clear that the Attorney Generd should proceed under the
Act ifloghe information indicates that a violation of crimind law may have taken
place.

The legiddtive history of the provision clearly shows that Congress intended to creste alower
threshold, and intentionally replaced the language * has committed” with “may have.”

Throughout the campaign finance investigation Reno used her cregtive andysis of the
Satute to support her argument that she did not create a conflict by investigating. However, both
FBI Director Freeh and Task Force Supervising Attorney Charles La Bellawrote detailed
memoranda to the Attorney Generd explaining why they believed that she did have a conflict of

104 |_etter from Janet Reno, Attorney General, United States Department of Justice, to Orrin G. Hatch, Chairman,
Senate Committee on the Judiciary 3 (Apr. 14, 1997) (emphasis added).

105 28 U.S.C. § 591(c)(1) (emphasis added).

106 28 U.S.C. §591 (1978).

07'p| . 97-400.

108 Id.

109 5 Rep. 97-469 (1981).
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interest, and therefore must appoint an independent counsdl.**® They pointed out that the Task
Force investigation was leading to the highest levels of the White House. Nevertheless, Attorney
General Reno adopted a very narrow view of the language of the Independent Counsd Statute,
dlowing her to daim that the campaign finance investigation had not yet reached the legd
threshold for gpplying the Act.

D. Memoranda from FBI Director LouisJ. Freeh and Task Force Supervising
Attorney Charles La Bella Recommending that an Independent Counsel Be
Appointed

Both FBI Director Freeh and Task Force Supervising Attorney Charles La Bellabelieved
that the Attorney Generd was required, under the Independent Counsal Act, to request the
appointment of an independent counsel in the campaign finance matter.**! In detailed
memoranda, they applied the facts of the case to the Independent Counsdl satute and came to the
same conclusons. Asthe head of the FBI, Director Freeh was the chief investigator for the
campaign finance investigation, and was familiar with both the facts and the law. CharlesLa
Belawas Reno’' s handpicked choice for the Supervising Attorney position. LaBdla
coordinated the entire investigation, giving him the benefit of a comprehensive view of the
meatter. Freeh and La Bellawere the two individuas with perhaps the best grasp of the
investigation asawhole. Neverthdess, Attorney General Reno ignored their counsel. She
indsted on compartmentdizing the investigation, viewing from avacuum only oneissue a a
time and drawing no connections between the massiveillegd fundraising and the push on the
part of the Adminigtration to raise unprecedented amounts of money.

1. The Freeh Memorandum

Inthefal of 1997, Attorney Generd Reno was confronted with her first decisions under
the Independent Counsd Act in the campaign finance investigation. Theinitid question was
whether to initiate preliminary investigations of Vice Presdent Gore and Presdent Clinton for
fundraising telephone calls made from the White House'*? Reno agreed to the prdiminary
investigations, and was soon faced with making the find decision on whether to request the

110 Memorandum from Louis J. Freeh, Director, Federal Bureau of Investigation, to Janet Reno, Attorney General,
U.S. Department of Justice (Nov. 24, 1997); Memorandum from Charles La Bella, Supervising Attorney, United
States Department of Justice Campaign Financing Task Force, and James DeSarno, Assistant Director, Federal
Bureau of Investigation, to Janet Reno, Attorney General, U.S. Department of Justice, and Louis J. Freeh, Director,
Federal Bureau of Investigation, (July 16, 1998). Both memoranda also recommend that the Attorney General
i(lafommend the appointment of an independent counsel pursuant to the mandatory provisions of the Act. 1d.

Id.
112 see Memorandum from Mark M. Richard, Acting Assistant Attorney General, U.S. Department of Justice, to
Janet Reno, Attorney General, U.S. Department of Justice (Sept. 29, 1997) (recommending that the Attorney
Generd initiate a preliminary investigation into whether Vice President Albert Gore, Jr., violated federal criminal
law, 18 U.S.C. § 607, requiring that a preliminary investigation be commenced); Memorandum from Mark M.
Richard, Acting Assistant Attorney General, U.S. Department of Justice, to Janet Reno, Attorney General, U.S.
Department of Justice (Oct. 14, 1997) (recommending that the Attorney General initiate a preliminary investigation
into whether President William Jefferson Clinton violated federa criminal law, 18 U.S.C. § 607, in soliciting
contributions to the Democratic National Committee from his office in the White House).
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gppointment of an independent counsdl. Prior to her decision, FBI Director Freeh forwarded her
amemorandum offering his recommendation that an independent counsal be appointed.***

The November 24, 1997, memorandum from FBI Director Louis J. Freeh outlined his
evaluation of the campaign finance investigation to date** He recounted the purpose and
dructure of the Independent Counsd statute, citing the legidative history. He reviewed
Congress intent in passing the legidation, outlining the justifications for the Act itsdlf.*'° Freeh,
quoting from the origind Senate Report on the Act, repeated the reasons for the Act’s enactment:
the Department of Judtice has difficulty investigating aleged crimind activity by high-level
government officids; it istoo much to ask for any person that he investigate his superior; and,
the gppearance of conflict is as dangerous to public confidence in the adminigtration of justice as
true conflict itself 110

a. FBI'sInvestigative Plan

In order to explain the context in which the memorandum was written, Freeh reviewed
the Task Force' sinvestigative plan, which investigators had been following since early 19971
The Task Force had developed three distinct areas of investigation, which they believed were
interrdlated.*® The three matters were;

e Anaggressive campaign fundraising operation developed and executed by a core
group of individuas from the DNC and the White House, including the President, the
Vice President, and a number of top White House advisors.

e Allegaions of illegd conduct by amyriad of opportunists and other individuals who
gained White House access in order to further their persond, business, and political
interests.

e FEffortsby the [People’ s Republic of China] and other countries to gain foreign policy
influence by illegdly contributing foreitI:;n money to U.S. palitical campaignsand to
the DNC through domestic conduits.*°

Director Freeh explained that, “[t]he core group investigative plan was based on atheory
that most of the aleged campaign abuses flowed, directly or indirectly from the dl-out effort by
the White House and the DNC to raise money.” One of the reasons for this was the President’s
decison to put in place an early and expensve media campaign. In order to pay for dl of the
televison airtime and commercids they wanted to run, Clinton/Gore’ 96 and the DNC had to
raise huge sums of money. Director Freeh pointed out that it was this need for money that led to

113 see Memorandum from Louis J. Freeh, Director, Federal Bureau of Investigation, to Janet Reno, Attorney

General, U.S. Department of Justice (Nov. 24, 1997) (Exhibit 2).
114
Id.

1l5|d

11814, at 1 (quoting the Senate Governmental Affairs Committee Report upon the enactment of the Independent

Counsel Act. S. Rep. No. 100-123, at 2 (1978)).
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things such as the White House coffees, overnights in the Lincoln bedroom, presidentia perks
for large donors, aswell as the telephone solicitations by the President and Vice President.*?°
Freeh asserted that nearly dl of the FBI investigators “invedtigative avenues’ were linked to the
initiatives of the core group.*?* That was not to say that Freeh believed that the core group
members were necessarily culpable for any crimind violations, but that they should not be
immune from investigation.'?? Director Freeh's explanation of the investigation, and
acknowledgment that it led to the “highest reaches of the White House,” including the President
and Vice Presdent, seemed exactly the type of stuation for which the Independent Counsd Act
was drafted.'*® Because of where the campaign finance investigation was leading the Task
Force, the attorneys and investi 9ators necessarily had to consider whether the Independent
Counsel statute should apply. 2

The Department of Justice conducted the investigation in a manner that avoided looking
into the actions of the core group of individuals referred to in Freeh’s memorandum.*?® Freeh
explained that the FBI and Department of Justice had a fundamenta disagreement over the
manner in which the investigation should proceed.}?® The FBI wanted to conduct a top-down
strategy, and focus on the core group of individuds'?’ The strategy followed from the working
theory that the mgority of the abuses occurred as aresult of the core group’s effort to raise vast
sums of money.*?® In contrast, the Department of Justice wanted to focus on what Freeh referred
to as the “ opportunists.”*?° Freeh stated that with such a“bottom up” strategy, the investigation
may or may not ever lead to the core group.:*° In addition, by so doing, the Department of
Justice was assured that it most likely would not need to address Independent Counsel Act
issues. Findly, in July 1997, Freeh became frustrated with the Department of Justice's
investigation and ordered FBI agentsto interview “al relevant core group and DNC officids.
At that time there still was no prosecutor assigned to handle core group issues.?

»131

b. The Department of Justice’'s Appr oach to I nvestigating Covered
Persons

Freeh indicated that the Department of Justice attorneys in charge of the Task Force
adopted a“ cautious approach to investigating covered persors.”**® The Department of Justice
attorneys were extremely reluctant to proceed into areas of investigation where covered persons

12014, at 8. See H. Rep. 105-829 (1998) (House Committee on Government Reform’ s Interim Report into the
campaign financing investigation); S. Rep. 105-167 (1998) (Senate Governmenta Affairs Committee Final Report
onitsinvestigation of illegal or improper activitiesin connection with 1996 Federal election campaigns.)
121 0
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might be implicated, whereas in anormal investigation, agents and attorneys would follow al
investigative leads*®* Freeh asserted that this process led to aflawed investigation in the
following ways

Frd, the Task Force has partitioned its invedigation, focusng on individud
persons and events without effectively analyzing their reaionship to the broader
fundrasng scheme. Second, the Task Force attorneys sometimes have made
dispogtive factud assumptions without invedigating to see if those assumptions
ae accurate. . . . Third, important investigative aress, such as the serious
alegations raised by Common Cause, lave never been pursued because they have
been tied up in lengthy threshold legal andyses within the Department. *3°

Again, this manner of investigation appears to dmogt intentionally skirt around the independent
counsel process. It was evident that Reno refused to invoke the discretionary clause of the
Independent Counsel Act, and the Task Force' sinvestigation made it very unlikely that she
would have to confront an dlegation against a covered person.'*

In those instances where dlegations were reviewed for the gpplication of the Independent
Counsd Act, they were handled by the Public Integrity Section.**” The PIS atorneys had very
limited involvement in the Task Force' swork, and were therefore unfamiliar with the broader
investigation.™*® Freeh acknowledged that the issues should have been reviewed by PIS, but
believed that the front line investigators and attorneys were being excluded unnecessarily. **
Freeh pointed out that separation between PIS and the Task Force in the independent counsel
review process became even more apparent after Attorney General Reno changed the Task Force
leadership and took PIS out of itsleadership role*® Accordingly, the new task force leadership,
Supervisng Attorney Charles La Bdllaand Lead Investigator James DeSarno, had “no
meaningful role” in independent counsd maiters**! Freeh added that the tenor of the weekly
meetings of the Task Force leadership changed “markedly,” explaining that there was no longer
any discussion of independent counse related issues**? Although Freeh noted that “the FBI has
very recently received severd DOJ drafts on pending 1C matters, FBI officids have not had any
significant rolein the deliberative process.*?

134 Id.
135 Id.

138 The Justice Department did have preliminary investigations open on President Clinton and Vice President Gore at
the time Director Freeh wrote his memorandum, which Director Freeh readily acknowledges. However, those
investigations were in response to media reports that both the President and Vice President had made telephone calls
from their White House offices soliciting campaign contributions. Ultimately, Attorney General Reno declined to
request the appointment of an independent counsel in both cases.
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C. Information Sufficient to Trigger the Independent Counsel Statutein
the Campaign Finance I nvestigation

In his memorandum, Freeh laid out the argument for gppointing an independent counsel
using the facts of the campaign finance investigation. Freeh connected the various pieces of the
Task Force' sinvestigation to what he referred to as an “ overal funding scheme”*** The scheme
was tied back to the core group’ s fundraising, which Freeh beieved had never been investigated
properly.}*® Freeh stated: “Asastarting point, the Campcon Task Force has failed to address an
overarching issue: whether the Clinton/Gore campaign (as well as the Dole campaign) engaged
inanillega schemeto circumvent the federal campaign financing laws"4°

The alegations Freeh was referring to were based on alegations set forth by the public
interest group Common Cause. 14" In Freeh’s memorandum, he focused on the manner in which
the Clintor/Gore campaign appeared to have violated severd election laws**® He explained that
in early 1995, the Clintorn/Gore campaign agreed to engage in an “extremely ambitious series of
TV ads” which would be very expensive. The problem for the campaign was thet it was limited
in the amount of money it was able to spend during both the primary and genera dections. #° In
exchange for recalving federd matching funds, a candidate for president is required to limit his
overall campaign spending, during both the primary and general dections™® The Federal
Election Campaign Act (“FECA”), Presidentiad Primary Matching Payment Account Act, and
the Presidentia Election Campaign Fund Act st forth crimina pendties for any knowing and
willful violations of the spending limits*>*

The Clinton/Gore campaign worked out a plan to use the DNC to purchase the
advertising, effectively working around the spending limits imposed by accepting matching
funds®? The campaign actually controlled the advertising, from creation to placement, while
the President personally reviewed and approved al of the ads*®>® Common Cause dleged that dl
of the facts put together led to aviolation of the law.*>* The Justice Department’s preliminary
conclusion was that, “this scheme was smply an act of ‘coordination’ between the Clintor/Gore
campaign and the DNC."**° Director Freeh argued that the allegations presented unprecedented
legal issues that led to differences of opinion of the dection law experts on whom the Task Force
relied.*>® He added that because the law was unclear, and that there were no established
enforcement policiesto turn to at either the Department of Justice or the Federd Election
Commission (“FEC”), the case should be turned over to an independent counsel to make the
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judgment of whether there was a prosecutable offense. 1°7 Freeh stated that, “[a]ny casein which
thereis no clear policy againgt prosecution or any arguably exceptional circumstances are

present should be sent to a special prosecutor.”*>® Freeh believed that the two most important
points that the Attorney Genera should consider in deciding whether to seek the appointment of
an independent counsd for the Common Cause dlegations were: “(1) the Department has had
the alegations for more than ayear; and (2) thereis virtualy no chance that the allegations could
be resolved in the course of alimited preliminary inquiry.”*>°

i. Vice President Gore and President Clinton

Freeh believed that many of the other dlegations of crimind or potentidly crimina
activity were aresult of the overarching need for money to pay for the mediacampaign. He
explained, “[i]n addition to alegations of a broad conspiracy to circumvent the campaign
contribution and spending limits, many of the other dlegations that have arisen in the course of
the investigations have a direct connection to the core group’s fundraising scheme”*®° For
indance, Freeh cited the prdiminary investigationsinto President Clinton and Vice President
Gore s fundraising telephone calls from the White House *®! In the case of the Vice President,
who admitted that he made fundraising calls from his White House office, the Attorney Generd
was faced with three legd questionsin determining whether to request the appointment of an
independent counsd!:

e  Does Section 607 [of the criminal code]*®2apply to the Vice President’ s telephone
solicitations?

e Assauming Section 607 does apply, is there an established DOJ policy of non
prosecution of such offenses?

e Assuming Section 607 gpplies and thereis no established policy of non-prosecution,
is further investigation warranted by an Independent Counsel 22

Freeh concluded that section 607 would apply under the fact pattern presented by the Vice
President’s phone calls*** He aso found that there was neither awritten nor other established
policy of non-prosecution in section 607 cases, primarily because the facts of the individua
cases are determinative.*®® Findly, Freeh acknowledged that there was a consensus among
Department of Justice prosecutors that it was likely that Justice would never prosecute a case
such as Gore's, even if there were atechnical violation.*®® However, Freeh pointed out that the
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Independent Counsel statute did not permit the Attorney Generd “to smply dispose of a case
through an exercise of prosecutoria discretion.”*%’

Asto the Vice President, Freeh concluded:

The Attorney Generd should seek the gppointment of an Independent Counsel
with respect b the Vice President’s telephone solicitations.  Such an gppointment
is warranted on two levels. The preferable course of action would be to refer this
meatter as Smply one piece of a comprehensive Independent Counsd investigation
which focuses on the dleged scheme to circumvent the campaign financing laws.

. . Viewed in that context, it is essentidly immaterid whether the tedephone
solicitations sought ‘hard” money or ‘soft’ money, or whether they were made
from public space or private space. Because they were a key component of the
ovedl fundrasng scheme dleged by Common Cause and others, these
solicitations should be referred for further investigation by an  Independent
Counsd. Such a referral could be made under ether the mandatory clause or as a
discretionary matter.16®

Director Freeh took a gmilar position in the investigation of President Clinton’ s telephone
solicitations from the White House resdence. He acknowledged that the calls most likely were
not aviolaion of section 607, however, considered them to be part of alarger conspiracy to
circumvent the campaign finance laws*®° For this reason, Freeh believed that an independent
counsel should be appointed, and the President’ s phone calls should be part of the
investigation."°

ii. White House Coffees and Over nights

The Clinton Adminigration regularly held fundraising coffees with the Presdent and
Vice President in the White House, invited large donors to stay overnight in the Lincoln
bedroom, or take trips on Air Force One!* Again, there was a question of whether the actions
of the Clinton Administration violated section 607 for fundraising on federa property.!’? Freeh
believed that the coffees, overnights in the Lincoln bedroom, and other perks for big donors were

167 1d. at 16. Freeh also warned against closing the case based on lack of intent. Freeh stated that based on the facts,
one could not come to the conclusion, beyond areasonable doubt, that the Vice President had no knowledge that the
money he was raising would be used for both “hard” and “soft” money accounts. Animportant distinction to make
the argument that aviolation of 18 U.S.C. section 607 occurred. Id.

198 Exhibit 2 at 17.

18914, a 18.

170 Id.

171 See H. Rep. 105-829 (1998) (House Committee on Government Reform’s Interim Report into the campaign
financing investigation); S. Rep. 105-167 (1998) (Senate Governmental Affairs Committee Final Report on its
investigation of illegal or improper activities in connection with 1996 Federal election campaigns.)

17218 U.S.C. §607. An Office of Legal Counsel opinion concluded that certain roomsin the White House were not
covered by section 607 if they were used for “personal entertaining where thereis a history of such use and where
the cost of such useis not charged against an account appropriating funds for official functions.” Exhibit 2 at 19.
Originally, the Department of Justice assumed that all of the coffeestook place in the White House residence,
without ever investigating whether that was the case. However, after the belated production of White House
videotapes, it became clear that the coffeestook placein several different rooms, including the Oval Office.
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part of the overal scheme that he discussed, and that they should be part of an independent
counsd investigation.”®

iii. Solicitation of Foreign Nationals

In the course of the campaign finance investigation, the Task Force “ devel oped
subgtantia evidence that money from foreign nationds flowed into the DNC as aresult of the
massive fundraising effort coordinated by the DNC and the White House™"* Freeh asserted that
the Federal Election Campaign Act (“FECA”) should apply to those contributions*”> However,
early in the campaign finance investigation, the Attorney Genera came to the opposite
conclusion. She reasoned that the foreign gifts given to the DNC were soft money, and that soft
money did not fal within the definition of “contribution” under the FECA.1"® Freeh argued that
Reno’slegd reasoning was intensdly criticized gy numerous dection law experts, and thet at the
very leadt, the issue was one of unsettled law.

Soft money is neither defined nor specifically addressed in the FECA, and therefore
Freeh questioned whether the Department of Justice should have engaged in “ eaborate legd
andlysis’ in the midst of determining whether an independent counsel should be gppointed.t™®
He a0 pointed out that it was premature for Attorney Generd Reno to consider dl foreign gifts
soft money.}™® Freeh stated, “[i]n light of the evidence of nearly absolute control of DNC
fundraising efforts by the White House, there isa very red issue about whether the ‘ soft money’
argument islargely a sham.”18°

d. Additional Reasonsto Appoint an Independent Counsdl
i The DNC Was* Commandeered” by the White House
Freeh pointed out that the Independent Counsdl statute was established because of the

campaign related abuses of Watergate.*®! Top campaign officials were the only non-government
officids to be included in the mandatory provison of the Act because those individuas are so

173 Exhibit 2 at 20.
174 Id.
1751d. at 20. Section 441e of FECA statesthat:
It shall be unlawful for a foreign national directly or through any other person to make any
contribution of money or other thing of value, or to promise expressly or impliedly to make any
such contribution, in connection with an election to any political office or in connection with any
primary election, convention, or caucus held to select candidates for any political office; or for any
person to solicit, accept, or receive any such contribution from a foreign national. 2 U.S.C. §
441e.
178 Exhibit 2 at 20. Contribution is defined as including, “any gift, subscription, loan, advance, or deposit of money
or anything of value made by any person for the purpose of influencing any election for Federal office...” 2U.S.C.
section 431(8)(A)(i) (emphasis added).
17 Exhibit 2 at 20.
17814, at 20 (quoting 1987 U.S.C.C.A.N. 2158).
1791d. at 21.
180 1d. Freeh cited to aJanuary 6, 1997, statement of the FEC General Counsel, indicating that if money is“used for
acandidate' s election directly, then thereis no question that 441e applies.” |d.
18114, a 23.
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important to theindividua running for president.*®? Freeh acknowledged that under the statute,
only the Chairman and Treasurer of Clinton/Gore would be covered. However, he argued that in
the campaign finance case, the DNC itsdf should trigger the discretionary provison of the Act:

It does not by its terms cover senior officers of the Democratic Nationd
Committee.  However, in deciding whether to exercise her discretionary authority,
the Attorney Genera should consider how the DNC was used during the 1996
eection cycde. By essentidly commandeering the DNC for the purpose of getting
the President re-elected, the White House appears to have erased the traditiond
lines between the Presdent's own campaign committee and the nationa party
committee. In fact, the DNC was in large part the Presdent’ central re-eection
machine, under the tight control of senior White House advisors.'®

ii. TheFBI Had a Conflict in Releasing National Security Matters
to the White House

The campaign finance investigation required the Task Force to look into alegations of
Chinese government efforts to influence the U.S. dections®* This particular portion of the
investigation caused a conflict for both the FBI and Department of Justice because they had
“conflicting duties to (1) keep the President informed about significant nationa security matters,
and (2) smultaneoudy keep from the White House certain nationa security information thet
may relate to the ongoing crimina investigation.” > Freeh acknowledged that the appointment
of an independent counsel would not entirely dleviate the problem, but would ease the
perception of a conflict.

e. Conclusions

Director Freeh found there was sufficient evidence under both the mandatory and
discretionary provisons of the Act for Attorney Generd Reno to request the appointment of an
independent counsal. Freeh argued that the Attorney Generd’ s interpretation of the Act,
requiring an actuad conflict of interest, was not supported by the language or the legidative
history of the statute.*®®  Findly, he concluded by stating;

The Chigf Campcon invedtigator, Director Freeh, has concluded that the
investigation presents the Department with a political conflict of interes.  This by
itsdf does not trigger the independent counsd datute, snce the ultimate
resolution of the conflict issue rests solely with the Attorney Generd. However,
the Director's view should be a dgnificant factor in the Attorney Generd’s
continued andys's of whether to invoke the discretionary provision.*®’

182 Id

183 |d. at 24.

184 |d. at 25.
185 Id

186 |d. at 27.
187 |d.
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Attorney General Reno ultimately disregarded the arguments set forth in Director Freeh's
memorandum. She steadfastly maintained that she had no actud conflict of interest, despite
what appearances might have been.

2. TheLaBédlaMemorandum

Shortly before Freeh submitted his memorandum to the Attorney Generd, therewas a
magjor reorganization of the Task Force. The Department of Justice redized that the established
Structure of the Task Force, with PIS as the leader, was not able to conduct theinvestigation in a
productive manner.®® Therefore, in September 1997, Reno brought in CharlesLaBdla a
prosecutor from outside of Main Justice, to lead the Task Force.*®® LaBella sta%/ed with the
Task Force for approximately one year, leaving between July and August 1998.1%°

Prior to leaving the Task Force, La Bella drafted a 94- page memorandum outlining the
facts surrounding severd different investi %ati onsthat La Bellabdieved warranted the
appointment of an independent counsd. ™™ La Bella came to the same conclusion as Director
Freeh had nearly eight months earlier, that an independent counsel should have been appointed.
He a so echoed the concepts of a“core group” and “opportunigts’ outlined in the Freeh memo.
However, La Bdlafocused his summary around individuas involved in the Task Force's
investigation, including: Harold Ickes, President Clinton; Vice Presdent Gore; Hillary Rodham
Clinton; and, John Huang, Marvin Rosen, David Mercer and the DNC.1%? With respect to the
individud Task Force investigations, La Bella articulated common themes running through each
and tying them together:

the desperate need to raise enormous sums of money to fnance a media campaign
designed to bring the Democratic party back from the brink after the devadtating
Congressond losses during the 1994 dection cycle, and the cdculated use of
access to the White House and high leved officids — incduding the Presdent and
Firg Lady — by the White House, DNC and Clinton/Gore '96, as leverage to
extract contributions from individuas who were themsdves using access as a
means to enhance their business opportunities.**3

LaBeéla, like Freeh, focused on the ideathat the exploitation of the campaign financing laws
were adirect result of the conditions established by the White House.

188 GAO Report at 34.
189 The GAO Report on the Campaign Finance Task Force found that “[i]n the fall of 1997, displeased with the
investigator’s slow pace, disclosuresin the press that critical leads were not being pursued, and internal frictions
plaguing CFTF, the Attorney General and FBI Director Freeh decided to replace CFTF sleaderhip.” GAO Report
a 34.
19 GAO Report at 41. LaBellareturned to San Diego to become Acting U.S. Attorney for the Southern District of
California. However, he was not nominated to fill the position permanently. Id.
191 Memorandum from Charles G. LaBella, Supervising Attorney, Campaign Financing Task Force, and James
DeSarno, Assistant Director, Federal Bureau of Investigation, to Janet Reno, Attorney General, U.S. Department of
fgzstice, and Louis J. Freeh, Director, Federal Bureau of Investigation (July 16, 1998) (Exhibit 3).

Exhibit 3.

193 |d.at 1.
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According to La Bella, asthe pressure to raise money grew, there was ablurring of lines
between the campaign and the DNC — there was an intermingling of funds, resources, and
personnel — that eventudly led to violations of the campaign contribution lawvs'%* LaBdla
explained:

The intentiond conduct and the “willful ignorance’ uncovered by our
investigations, when combined with the line blurring, resulted in a Stuation where
abuse was rampant, and indeed the norm. At some point the campaign was so
corrupted by bloated fundraisng and questionable ‘contributions that the system
became a caricature of itsdf. It is hoped that this report will place in context the
abuses uncovered in our invedigetion: a system designed to raise money by
whatever means, and from whomever would give it, without meaningful atention
to the lawfulness of the contributions or the manner in which the money was
Spent.l%

LaBeladid not reserve his criticism for only the Clinton Administration and the DNC; he was
equdly criticd in his evauation of the manner in which the Department of Justice had conducted
the campagn finance investigation.

a. The Department of Justice' s I nvestigative Approach

The Task Force asit was run by PIS operated under a method of investigation which La
Bdladescribed as a* stovepipe’ gpproach, conducting thirty to forty investigations of individua
targets a any given time!®® Each investigation was assigned an investigative team of agents and
prosecutors who were solely respongble for that particular investigation, and necessarily focused
onits own issue*®” La Bella expressed concern that while each team might have been aware of
other teams overlapping activities, there had never been an overdl review.'®® Likewise, when
the Attorney Generd and her advisers viewed the results of the investigation, they too focused on
it one dlegation at atime. Rather than viewing the entire “landscape’ of alegations againgt
covered persons, PIS, which had primary authority for the Act, viewed each dlegation
independently, making it difficult to trigger the gpplication of the Act.° La Bellarecommended
an approach that looked at all of the allegations in a broader context.?%°

The memorandum was La Bdla s atempt to bring al the pieces of the investigation
together to form awhole picture. Upon doing S0, he remarked that the information developed to
that point presented “the earmarks of aloose enterprise employing different actors at different
levels who share acommon god: bring in the money.”?*! LaBellabdlieved that such asituation

19419, at 3.
19519, at 6.

198 1d.at 6. LaBellaindicated that there were several investigations where key players and themes were consistent,

such as the investigations of Johnny Chung, MariaHsia, Charlie Trie, Mark Jimenez, Howard Glicken, and John
Huang. Id.
197 Id.
19814, at 7.
199 Id.
200 Id.

201 Id.
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should trigger the Independent Counsd Act. However, in practical terms, nobody at the Task
Force hed ever looked at the overdl investigation to determine whether al the pieces of
information put together might trigger the Act. That is, when viewed as awhole, whether there
was specific information from a credible source that a covered person may have violated a
federd crimind law. LaBellaasserted that each time such an investigation was suggested, it
was regjected based on the claim that such an investigation could only be conducted as a
preliminary investigation under the Act.?%? The Department of Justice then insisted that a
preliminary investigation could only beinitiated if there were “ pecific and credible evidence

that a potential criminal violation has occurred.”?%® However, the Justice Department’ s argument
was circular. The Task Force was unable to look for information on covered persons unless
there was a prdiminary investigation, but could not initiate a preliminary investigation without
specific and credible evidence; and, in order to find evidence one had to investigate. Obvioudly,
with those limitations placed on the Task Force, investigations relaing to covered persons would
go nowhere. The Task Force had to hope that information on covered individuas would just

appear.

Theinformation in the La Bdla memo was information that the Task Force aready had.
However, La Bdlaatempted to put it in the context of the entire investigation.?** Having done
thet, La Bellawas able to distinguish darming patterns running through each investigation.

Were he to have reviewed the individual actionsin an investigative vacuum, they might have
appeared innocuous.?®® La Bellaremarked:

This is especidly true with respect to the conduct of senior White House officids
and key DNC and Clintor/Gore officids.  These individuds make brief, abeit
key, agpopearances in the individud investigations While thelr participation in a
gngle invedigaion genedly fdls short of a knowing participaion in potentid
crimind conduct, the sum of ther gppearances results in a pattern of conduct
worthy of investigation.?°

b. The Department of Justice Did Not Apply Thresholds of I nvestigation
Uniformly

i Initiating a Preliminary Investigation

The Attorney Generd instructed the Task Force to “leave no stone unturned.”®” The
Task Force was able to open aninvestigation on an uncovered person “based upon a
determination that there is an dlegation which, if true, may present aviolaion of federd law.”**®
Although the threshold was admittedly low, the Department of Justice had articulated

202
Id.at 7-8.
20314, at 8. LaBellatook issue with the Department of Justice’s use of the term “evidence,” which was not in the

%?tutory language. He believed it created a higher threshold for preliminary investigations.
Id.

205 Id.
206 Id.

271d. at 9.
208 |
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“compelling” reasons why it was the most appropriate policy for the campaign finance
invedtigation:

the shortened datue of limitations for dection violaions, the rash of potentid
illegd activities presented during the 1996 dection cyce and the resulting
politicd crigs, the gpparent injection of foreign money into our political system;
the widespread circumvention of exiging eection law redrictions, the exposure
of gaps in the law which permitted wholesde circumvention of federa eection
laws, and the possible participation — or willful blindness — of public officids, and
high level party officidsin connection with these activities?*

The Justice Department had put forth strong justifications for its position, but seemed to ignore
that reasoning when it came to certain individuals. La Bdla contrasted the stated standard for
opening a Task Force investigation with the one that had been imposed when dealing with
covered persons under the Independent Counsel Act. Particularly, when dedling with the
President, Vice Presdent, and senior White House personnd, the Justice Department required
gpecific and credible evidence that a crime had been committed in order for the Department,
through PIS, to commence an investigation.?*° According to La Bdla, this structure made it
nearly impossible to investigate covered persons.

LaBela stated that “the Department would not investigate covered White House
personne nor open a preiminary inquiry unless there was a critical mass of specific and credible
evidence of afederd violaion.””** Again, the standard the Attorney Genera mandated in cases
of covered persons was “ specific and credible evidence that a potentid crimind violation has
occurred.”*? For LaBela, the use of theword “evidence’ ingtead of “information,” asisusadin
the statute, o indicated a higher sandard. He also explained that when an dlegation againgt a
covered person was made, PIS took over the investigation, taking it out of the Task Force's
juridiction. Therefore PI'S controlled the standards used to consider the alegations under the
Act.?*® In contragt, he noted that the Task Force initiated crimind investigations of individuas
not covered by the Act on a“wisp of information.”?** Furthermore, he pointed out that even
when the Department was conducting a preiminary investigation under the Act, the President,
Vice President, and senior White House officials were trested more favorably than others were**®
For example, the matters involving Interior Secretary Bruce Babbitt and Labor Secretary Alexis
Herman illustrated La Bella s contention.?*® He observed that the amount of information needed

20914, at 13,

21014, at 9.

21114, at 11. LaBellaalso made the distinction between the terms “evidence” and “information.” The Justice
Department consistently used the term evidence when referring to the standard in the Independent Counsel Act,
whereas the statutory language refers to “ specific information from a credible source.” Accordingto LaBellg, the
term evidence suggests a higher burden of proof. To him, the distinction, although subtle, was significant. Id. at 10-
11.

212 1. at 8 (emphasis added).

2314, at 10.

24 d. at 11.

215 Id

218 |d. Independent Counsels were appointed for both Babbitt and Herman. In re Bruce Edward Babbitt,
Application of the Attorney General Pursuant to 28 U.S.C. 8 592(c)(1) for the Appointment of an Independent
Counsdl (Specia Div. D.C. Cir.) (Feb. 11, 1998); In re Alexis M. Herman, Application of the Attorney General
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to trigger the Independent Counsd Act, and subsequently warrant further investigation in those
cases, was extremey low in comparison to the standards set for the President, Vice President,
and senior White House personnd .?*’

LaBelabdieved that the gandard for initiating a preiminary investigation under the Act
should be the same as the threshold applied when determining whether to open a Task Force
investigation.?*® The Attorney Generd, La Bedlla argued, was atificidly raising the sandard to
determine whether there were grounds sufficient to investigate. Looking to the legidative
history, La Bella stated that the reference to “the specificity of the information and the credibility
of the source for the information” was intended to limit the factors the Attorney Genera could
consder when deciding whether to proceed with a preiminary investigation. However, Reno
turned the language around to create some type of higher threshold for even commencing an
investigation that might implicate a covered person.*® La Bella observed that the Department of
Justice engaged in “ unnecessary complication” when applying the Independent Counsel Act
standards, both in commencing and conducting an investigetion.” La Bella added:

This is especidly so where the Presdent and White House personnd are
involved. Indeed, the continuing and often heeted debate involving the so-cdled
Common Cause dlegdions is an got example If these dlegations involved
anyone other than the President, Vice President, senior White House, or DNC and
ClintorGore '96 officids, an appropriate investigation would have commenced
months ago without hestation. However, smply because the subjects of the
investigation are covered persons, a heated debated [sic] has raged within the
Depatment as to whether to invedigae a dl. The dlegations reman
unaddressed.”*

Also with regard to the investigation of the Common Cause dlegations, La Bella charged that,
“[t]he contortions that the Department has gone through to avoid investigating these dlegations
are apparent.”#?> The standards for initiating an investigation, La Bdlla argued, should be
identical, and the better standard to use was the generd Task Force standard: a determination that
there is an dlegation which, if true, may present aviolaion of federd law.”**

ii. Determining Whether Further Investigation Was Warranted

Like the sandard for commencing an investigation, La Bella urged that the standard for
determining whether further investigation was warranted in a preliminary investigation be

Pursuant to 28 U.S.C. § 592(c)(1) for the Appointment of an Independent Counsel (Specia Div. D.C. Cir.) (May 11,
1998).

217 Exhibit 3at 11.

218 Id

21919, a 12
220 |d.

2211d. at 14.
222 |d.

2231d.at 9, 14. Of course, the requirement that the information be specific and from a credible source would still be

taken into account. |d.
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similar to the standard the Task Force used in both conducting and closing investigations?* In
the Task Force' s investigations, they adhered to the “leave no stone unturned” policy demanded
by the Attorney Generd.?*> Conversdy, in prdiminary investigations, the Attorney Genera
gppeared to search for reasons not to continue to investigate. For example, during the campaign
finance investigation, she often turned to examining the intent of the individua under

investigation in order to dose the investigation.?”® The Independent Counsdl Act instructed the
Attorney Generd to comply with the “written or other established policies of the Department of
Justice with respect to the conduct of crimind investigations.”?*” La Bella asserted that the
“leave no stone unturned” theory was the established policy of the Task Force sinvestigation, as
mandated by Reno.??® As such, the Department of Justice should adhere to the same standard
when congdering whether further investigation iswarranted in a prdiminary investigation. That
is, the Attorney Genera should not have engaged in contortions to find a somewhat viable reason
not to investigate. Anything that might even be considered prosecutorid discretion should have
been |€eft to an independent counsdl to decide.

iii. LaBella'sInterpretation of the Legidative History

LaBdla supported his theories with the legidative history of the Independent Counsdl
Act.** He demondrated that Congress often corrected the manner in which the Department of
Justice was implementing the Act by amending the language of the Act. At the outset, he ated
that Congress intended to create a system under which covered individuals were treated in the
same manner as other individuas being investigated by the Justice Department, no more harshly
or leniently.?*® The amendments in 1987 and 1994 made clear that individuas covered by the
Act should be treated the same as non-covered individuas in determining whether an
investigation isinitiated, and once initiated, whether further investigation was warranted.>** This
was established, according to La Bella, by the language requiring the Department to follow
“egtablished palicies’ in making its determinations.®*?

24 1d. at 12.

225 Id.

226 The statute makesiit clear that the Attorney General may not base her recommendation on afinding that an
official lacked the state of mind required for the crime, unless there exists “ clear and convincing evidence.”
Independent Counsel Provisions: An Overview of the Operation of the Law, CRS Report 98-283, at 4 (March 20,
1998) (citing H. Rep. 103-511, a 11 (1994)). Furthermore, Congress, in enacting the statute, believed that it would

be a“rare case” in which the Attorney General could cometo such aconclusion. Id. The House Report notes:
“Congress believes that the Attorney General should rarely close a matter under the Independent Counsel law based
upon finding alack of criminal intent, due to the subjective judgments required and the limited role accorded the
Attorney General in the independent counsel process.” 1d. However, that is precisely what Reno did in the case of
Vice President Gore.

227 28 U.S.C. §592(c)(1) (emphasis added).

228 Exhibit 3at 14. LaBellastated, “[i]t has also been the policy of the Task Force to continue to investigate
allegations and to decline prosecution and/or further investigation only after each and every allegation has beenfully
investigated. Thisistrue despite the fact that some allegations approached what a reasonable investigator might
characterize asfrivolous.” 1d.at n.2.

229 1d. at 15.
230 |d.

231 Id.
232 Id.
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LaBelacited numerous examples of the Congress criticizing the Department for
interpreting the Independent Counsal Act in amanner that would serve Justice’ s own purposes.
By doing 0, the Justice Department substituted its own judgment for that of Congress®*® In
order to demondtrate his point that the Department had raised the bar for investigating covered
individuds, La Bella pointed to the following passage to demongrate Congress' intent on the
standards for investigation:

The purpose of dlowing the Judice Depatment to conduct a preiminary
invedtigation is to dlow an opportunity for frivolous or totaly groundiess
alegations to be weeded out. . . . On the other hand, as soon as there is any
indication whatsoever that the dlegations. . . . involving a high-levd offidd may
be serious or have any potentid chance of substantiation, a Specid Prosecutor
should be appointed to take over the investigation.?**

La Bella acknowledged that the Independent Counsel Act was not a“modd” piece of legidation,
but believed that people in the Department of Justice were trying to substitute what they thought
to be the proper threshold for investigation.#*®

a. I nformation Sufficient to Warrant the Appointment of an
Independent Counsel

There were numerous fact patternsinvolving covered and other individuds that the Task
Force had looked into and that La Bella believed were sufficient to warrant the appointment of
an independent counsel. Among those individuas implicated in the investigetion were:
Presdent Clinton; Vice Presdent Gore; Harold Ickes, Hillary Rodham Clinton; and, John
Huang, Marvin Rosen, David Mercer, and the DNC.#¢

i Harold Ickes

There were numerous alegations surrounding Harold Ickes, Presdent Clinton’s Deputy
Chief of Staff, during the campaign finance investigation. 1ckes was a the center of the
Common Cause adlegations because he ran the DNC and Clinton/Gore redlection efforts from the
White House?*’ Ickes was not a“covered person” under the mandatory provision of the Act
because his sdlary did not reach leve 11 of the Executive Schedule, arequirement under the
Act.?® However, LaBédlabdieved that the mandatory provision should be gpplied to Ickes. His

2331d. at 18.

2341d. (citing to 1978 U.S.C.CA.N. at 4270).

235 Id

3% gee Exhibit 3 a 20-79.

27 1d at 24.

238 28 U.S.C. § 591(b)(3). LaBellapointed out that the President is authorized to pay 25 personsat Level 11, only 6
individualsin the Executive Office of the President are paid at that evel — none of whom areinvolved in the
campaign finance investigation. In prior administrations, the deputy chief of staff had been covered by the Act by
virtue of hissalary. Exhibit 3 at 20.
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argument was based on the theory that 1ckes was a de facto officer of Clinton/Gore’ 96,
exercisng authority a the nationd leve .?*°

In support of hisargument, La Bella pointed to information such asthe DNC and
Clinton/Gore ' 96 reporting to Ickes before authorizing the disbursement of any funds or taking
other actions**° In addition, individuas involved in the re-eection effort confirmed Ickes
leadership role®** LaBellaapplied the facts of Ickes case to atwo-part test developed by PIS for
determining whether an individua was a covered person under section 591(b)(6) of the Act.*
Thetest relied upon an analyss of title and function in order to determine whether an individua
was a covered person.?*®* LaBdlaargued that when he reviewed the redlity or function of Ickes
position rather than just the title he was given, Ickes fell under the mandatory provision because
of hisre-dect activities®** In the dterndtive, La Bélabeieved that Ickesfit within the
discretionary provison of the Act aswell.>** LaBélacited to the legdative history of the
discretionary provison as intending “to include members of the President’ s family, and lower
level campaign and government officials who are perceived to be dlose to the President.”*° Due
to Ickes role in the campaign, the control he wielded, and his close rdationship to the Presdent,
LaBdlaargued that the circumstances fit the type of politica conflict that the Act envisioned.?*’

Once La Bdlla established that the Independent Counsdl Act should cover Ickes, he
turned to the fact patterns that warranted the gppointment of an independent counsd. Thefirgt
argument La Bellamade was that Ickes “knowingly permitted the DNC and Clintor/Gore ' 96 to
accept conduit contributions collected by Charlie Trie**® and to file false and mideading reports
with the FEC."#*° Ickes had a unique knowledge of Tri€' s questionable contributions to another
entity associated with the Clintons, the Presidentid Lega Expense Trust (“PLET”).%° Ickes,

239 Exhibit 3at 20. Asde facto Chairman of the re-elect, |ckes would be subject to the Independent Counsel Act
%rwant to section 591(b)(6).

Exhibit 3 at 22.
24114, at 23. According to LaBella, Clinton campaign advisor Dick Morris “ confirmed that | ckes was the sole
person charged with making financial decisions for the White House, DNC and the reelection effort.” 1d. Morris
also added that Ickes controlled “ every aspect of DNC and Clinton/Gore fundraising and that | ckes was brought in
by the President.” 1d. Finally, in an interview with former White House Chief of Staff Leon Panetta, Panetta told
the Task Force that he personally did not have the experience needed to run anational presidential campaign and he
therefore “relied heavily on Ickesto handle all issuesrelating to the President’ sre-election.” 1d. at 24.
24219 at 21. Thetest was originally developed to determine whether Clinton fundraiser Terry McAuliffewasa

g%vered person under the Act. Ultimately, PIS determined that he was not a covered person. 1d.
4
I

244 Id.

245 |d, at 25.

2481, at 25 (citing 1987 U.S.C.C.AN. at 2165).

247 1d. Ultimately, the Attorney General decided to open apreliminary investigation of Harold I ckes under the
Independent Counsel Act to investigate allegations of perjury before the Senate Governmental Affairs Committee.
No Independent Counsel was appointed.

248 Triewas a close friend of President Clinton’s from Arkansas with wide-ranging access to the White House,
Presidential advisors, and Clinton Administration officials. See H. Rep. 105-829 at 1347 (1998). Trie later plead
guilty to knowingly causing the DNC to make afalse report to the FEC and knowingly causing a conduit
contribution to be made to the DNC.

249 Exhibit 3 at 26.

250 The PLET was established by and for the benefit of the President and the First Lady for the purpose of paying
their personal legal hills. Contributionsto the PLET were limited to $1000 per person. See S. Rep. No. 105-167, at
2711 (1998).



aong with severa senior White House staff, was briefed on the questionable source for the
funds®! During the meeting, Deputy Counsdl to the President Bruce Lindsey mentioned that he
knew Trie from Arkansas, and that Trie was involved with the Democratic Party.?*? Ickes, who
LaBella consdered the de facto head of Clinton/Gore ‘96 and the DNC, was the only individua
at the meeting who had regular contacts with those organizations®>® He concluded that Ickes
therefore had a duty to warn both organizations.

After the campaign finance scanda was reported in the press, the Executive Director of
the DNC, B.J. Thornberry, asked Ickes about DNC fundraiser John Huang.?** I1ckes indicated
that if the DNC were looking at John Huang, they should dso take alook at Charlie Trie®* The
comment, La Bella believed, spoke volumes about 1ckes knowledge of Trie and his
fundraising.?*® LaBedlasummarized, “[a]t best, Ickes engineered an effort to conscioudy avoid
learning the truth about Trie. Atwordt, Ickes failure to act was intended to conced the truth
from those who would have protected the DNC and ClintorVGore from Trie' sillegd
solicitations/contributions.”*’

LaBelaaso believed that Ickes role in the Common Cause dlegations was troubling.
He asserted that the information uncovered to date warranted the gppointment of an independent
counsel. He expressed frudtration that the Department had not taken any action whatsoever, even
independent of Ickes, on the Common Cause dlegations®® La Bela outlined the Department’s
refusd to initiate an investigation and dated:

The dternative gpproach — a parochid and professorial application of the
[Independent Counsel Act] — is the very approach that has gotten the Department
into trouble in the past. It is the same type of maneuvering and practice that
triggered the 1987 Amendments to the ICA and the shap criticism of the
Department that accompanied these amendments. Indeed, one could argue that
the Department’s treatment of the Common Cause dlegations has been marked by
gamesmanship rather than an even-handed analysis of the issues®*

21 Exhibit 3 at 26. Michael Cardozo, the PLET Executive Director, hired a private investigator to examine the Trie
donations. Cardozo briefed Ickes, the First Lady’s Chief of Staff, and several of the White House counsels
regarding the private investigators findings. In his prepared statement before the Senate Governmental Affairs
Committee, Cardozo explained what the investigators found and why Tri€'s contributions were ultimately returned:

One, the unique circumstances under which the funds were delivered to the Trust; Two, the fact
that it now appeared that most if not all of these contributions were raised at meetings of a
religious organization, the Ching Hai — Buddhist sect which according to |Gl had been described
by some as a “cult” and which raised concerns abut peer pressure and coercion; and Three,
concern over the ultimate source of some of the contributions due to what appeared to be the
advancement of funds by the Ching Hai organization to some contributors. Id. at 30.
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Ickes was intimately involved with the media efforts that were centrd to the Common Cause
dlegations. The Presdent conferred the authority to run the re-election effort upon Ickes, who
did so. Therefore, La Belaconcluded that “[t]o the extent that there was any effort to
circumvent the regulations outlined above, Ickes was at the heart of the effort.”°

The find area of investigation relating to |ckes was the Diamond Walnut maiter.* The
alegations centered on whether there was an effort to encourage teamster contributions and
support of the Democratic Party through the use of the Adminigration’s influence to attempt to
settle an ongoing labor dispute® 1ckes testified about the matter before the Senate
Governmentd Affairs Committee, and there were some questions regarding the truthful ness of
histesimony.”®® La Bella outlined the facts and information that the Task Force had to date, and
admitted thet the investigation wasin its “infancy.”*** However, he concluded that there was
sufficient specific information from a credible source to commence an investigation. The Task
Force had done so, however, La Bdlabdieved that, in light of the other information on Ickes, a
preliminary investigation should have been initiated **°

ii. President Clinton

LaBedlalad out hisargument for gppointing an independent counsd to investigate the
President, who is a covered person under the Act. The main issues he addressed were: Charlie
Trie s PLET contributions and subsequent gppointment to a Presdentia commission; the
Common Cause alegations and conspiracy to violate soft money regulations; and, the President
and senior White House officias' knowledge of foreign contributions?®

As mentioned in the previous section, Charlie Trie, aclose friend of the President and
DNC fundraiser and contributor, ddlivered questionable contributions to the PLET totaling
$789,000. According to its own guiddines, the PLET only accepted contributions from
individua U.S. ditizens usng their own funds; and, the contributions had to be voluntary.
Ultimately, it was discovered that the Trie contributions came from the Supreme Master Suma
Ching Hai of the Ching Hai Buddhist sect, who offered to remburse her followers if they
contributed $1,000 to the PLET. %’

Not only were the contributions suspect, but the timing of the contributions was suspect
aswdl. Around the time of the contributions, Trie was gppointed to the Commission on U.S.

26014, at 40.

2114, at 41.

262 Id.

2631, at 41-42.

264 \d. at 45.

265 Id

2601 d. at 46-56.

267 5pe S, Rep. No. 105-167, at 2722 (1998). The money orders delivered to the PLET by Trie were sequentially
numbered, meaning that they were purchased at one location. However, they were written from peopleliving in
different parts of the country. Many of the checks had the identical spelling error of “presidencial.” In addition,
some of the checks were written by one person on behalf of another, in violation of trust guidelines. Finally, the
Supreme Master Suma Ching Hai, who provided the reimbursement for the contributions, is based out of Taiwan—a
violation of the foreign money guideline. Id.
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Trade and Investment Policy (“Commission”).2®® The President issued an Executive Order
expanding the sze of the Commission on January 31, 1996, while Trie had visited the President
two days earlier.?® Trie delivered the first contributions on March 21, 1996.2"° Approximately a
month later, Trie received hisforma gppointment to the Commission.?”* During the time period
between the ddivery of the contributions and Tri€' s gppointment, the PLET Executive Director
meade the First Lady and senior White House staff aware of the problems with the contributions
and Trie' s ddivery of them.?”? Subsequently, the President himsdlf was made aware of the
problems, as he affirmed the decision to return the funds. La Bella concluded that based on the
Presdent’s knowledge of the contributions and of the status of Charlie Trie as afundraiser and
contributor to the DNC and Clintor/Gore’ 96, his involvement should have been further
investigated.?”

LaBedlaaso believed that the President played a mgor role in the Common Cause
dlegations?”* He pointed out that the President was regularly briefed on the Media Fund and re-
éection efforts?”® In addition, as Director Freeh pointed out in his memorandum, the President
was highly involved in the creation and placement of the ads. It was the President who entrusted
Harold Ickes with running the media campaign that is at the heart of the Common Cause
dlegations. Therefore, La Bdlaimputes to the President knowledge of Ickes control over both
the DNC and Clintor/Gore ' 96 in order to effect the media campaign.?”®

In conjunction with the Media Fund and genera re-election efforts, there was an ongoing
demand for more money to sustain the campaign.?”” La Bella described events that he believed
demondtrated a pattern of activity involving senior White House officids. He added, “[t]his
pattern suggests alevel of knowledge within the White House — including the President’ s and
First Lady’s offices — concerning the injection of foreign funds into the redection effort.”?”® The
two examples La Bella used were the White House' s handling of mgor donors Johnny Chung
and Charlie Trie.

Chung had a ggnificant amount of contact with the First Lady’s office in order to make
arrangements for his Chinese associates to meet both the President and the First Lady. Chung

268 The Committee learned that the White House made the appointment process for the Commission very political.
Because he had been instrumental in the creation of the commission, Senator Bingaman and his staff were supposed
to have had agreat deal of input into the creation of the Commission. Bingaman's staffer, Steve Clemons, found

that he had a great deal of trouble getting Bingaman’ s candidates for the Commission approved. Charles Duncan,
the Assistant Director of Presidential Personnel told Clemons that he checked all candidates names against aDNC
donor list. When Trie's appointment was brought up, Clemons objected based on lack of experience and quality of
candidate. However, the White House responded that Trie was a“ must appointment” from the “highest levels of the
White House.” See H. Rep. 105-829, at 1374-1390 (1998).
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first made attempts to get meetings and perks through the DNC.2”° However, even the DNC was
wary of Chung and his Chinese business associates. Therefore, Chung went to the First Lady’'s
Chief of Staff, Maggie Williams. On two separate occasions when the DNC would not deliver,
Williams was able to arrange a photo-op with the President or First Lady for Chung and groups
of Chinese businessmen.?®® In oneinstance, Chung offered the DNC $50,000 to arrange for him
and agroup of Chinese businessmen to meet with President Clinton.?** When the DNC would
not do it, the First Lady’s office did, using the $50,000 to retire a portion of its debt to the
DNC.?? Chung explained in an interview with the Task Force that he informed White House and
DNC gaff that “the more access he could get, the better his business would be and the more he
could contribute.”#** It should have been dear to anyone who dedt with Chung that he was using
funds from the Chinese businessmen he brought to meet the President to contribute to the DNC.

At one point, the NSC stepped in to question whether photos of the Presdent in the
White House with the Chinese businessmen should be released.?®* The NSC was told that the
individuas were mgor DNC donors and that the President’ s office would like to release the
photos. > After reviewing the Johnny Chung scenarios, La Bella concluded that the connection
between Chung' s foreign business associates and his DNC contributions was quite clear. He
added, “[i]t isinconceivable that senior officids at the White House were oblivious to these
connections.”#°

White House officids should have drawn smilar conclusions about Charlie Trie and his
contributions. Both the President and First Lady, along with senior White House staff, were
warned about the possibility of problems with Trie's fundraising through the PLET fiasco.?®”
Although they were aware that Trie was an active fundraiser for the DNC, nobody brought the
problem to the attention of the DNC.%*® La Bedlla stated:

These actions (and inactions) involving the President, First Lady, Ickes, White
House Counsd and Bruce Lindsey, suggest a conscious decison not to learn the
truth about Tries fundrasng activities. By not deting the DNC and
Clinton/Gore and by directing IGI not to confront Trie about the PLET
‘donations,’ the White House chose not to impede a potent fundraiser a a time
when funds were needed.?®°

LaBelawasabletotiedl of theissues rdaing to the President together through the
Common Cause dlegations. For instance, the need to raise astronomica amounts of cash
developed from the need to pay for the media campaign. Because the re-election efforts needed
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to raise so much cash, they turned a blind eye to problems such as foreign money coming into
the campaign. Findly, under LaBdla sandyss, the Presdent wasinthe middle of it dl. He
approved the media campaign and followed it closely, asssted in raising the cash, and atending
al of the fundraisers where he greeted the numerous foreign attendees, many of whom were
unable to even speak English.  LaBelaargued that the President’ s role needed to be
investigated and therefore, an independent counsdl should have been gppointed.

iii. Vice President Gore

The argument for an investigation of Vice President Gore was nearly identicd to thet of
the President.*® Like the President, Vice President Gore participated in the decisionmaking on
the media campaign and approved the efforts®** Furthermore, La Bellabdlieved that there
should be adose review of the Vice Presdent’s fundraising calls from his White House office?%2
The Department of Jugtice dready had concluded that Gore did believe that he was soliciting
“hard” money, adistinction that meant that there would have been no violation of law. However,
LaBeladid not want to rely solely on the Vice Presdent’ sword, he believed further
investigation was warranted.?*?

V. Hillary Rodham Clinton

The Firg Lady is not covered under the mandatory provision of the Independent Counsel
act. However, La Bdla concluded that she should be considered under the discretionary
provison.?** He believed that, like Ickes and the President, her role in the Charlie Trie
contributions and failure to warn the DNC and Clinton/Gore about those contributions should be
further investigated. In addition, the First Lady’s office also had a close rdationship with
contributor Johnny Chung thet La Bella believed dso should be investigated further.*> Chung
often made arrangements through the Firgt Lady’ s office for his Chinese business associates to
meet with the President and First Lady.*® La Bella summarized, “[g]iven our threshold for
opening investigations, determination of what the First Lady knew and what she did (or chose
not to do) in connection with the information detailed above, is something which deserves
further inquiry.”*’

V. Other Campaign Finance Figures
Centra to the campaign finance investigation was the role of the DNC, its officers, and

fundraisers. Millions of dollarsinillegd or otherwise questionable contributions flowed into the
DNC's coffers during the 1996 federa ections. It was the discovery of aforeign contribution
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2931d. In fact, a subsequent preliminary investigation was opened on the Vice President when his aide’ s handwritten
notes of a money meeting were discovered. The notes showed that hard and soft money splits for the Media Fund
were discussed at a meeting the Vice President attended.
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to the DNC that led to the campaign finance investigation. John Huang, a DNC fundraiser,
brought foreign money into the DNC and became amgor figure in the investigation. LaBdla
focused on the events that brought John Huang to the DNC, the individuadsinvolved, aswell as
the actions taken by the DNC that alowed them to crossthe line of legdity.?*® He stated,
“[t]hese incidents suggest that a some level, certain DNC fundraisers were actively engaged in
conduct which had the effect of concealing questionable fundraising conduct from the FEC and
the public.”2%°

Huang came to the DNC as afundraiser through the intervention of President Clinton,
who enlisted White House aides and personaly spoke with the DNC to help Huang. *®°  Prior to
that, Huang was a palitica appointee, subject to the Hatch Act, a the Department of
Commerce*** While at the Commerce Department, Huang had engaged in fundraising activities,
in violation of the Hatch Act, with the full knowledge, and possibly a the prompting of the
DNC.**? LaBeladescribed how David Mercer, DNC Deputy Finance Director, credited
Huang' s wife Jane for funds raised in order to hide the fact that Huang was violaing the Hatch
Act.**® The Committee later learned that while Huang was till working at the Commerce
Department, White House Deputy Chief of Staff Harold Ickes actudly asked Huang to raise

304
money.

Although there are no crimina pendties for violating the Haich Act, LaBdlabdieved
that the disclosure of the violation would have jeopardized both Huang' s Commerce Department
employment and his move to the DNC, resulting in a“ public relaions nightmare. "%

Futhermore, La Bdlaindicated that the actions taken by Huang and Mercer possibly werein
violaion of section 371 of the crimind code. Such a violation would have involved a scheme to
defraud the United States based on the Hatch Act violation.*® In light of the other evidence, and
the potential section 371 violation, La Bella bdieved that afull investigation was warranted.

LaBdlaaso cited to miscelaneous events that raised questions about whether DNC
officiaswere avare of potentid irregularities and illegditiesin fundraising. For instance, by

2% |d. at 61-73,

294, at 61.

300 |d. at 69. Several individuals were working on Huang' s behalf to get him afundraising position with the DNC,
including James Riady, Mark Middleton, and Joe Giroir. Riady, Huang, and Giroir had a meeting with the President
at which they discussed Huang working at the DNC as afundraiser. The President enlisted the hel p of White House
aides Bruce Lindsey and Harold I ckes to pave the way for Huang with the DNC. Ickes contacted the head of DNC
fundraising Marvin Rosen and DNC Chairman Don Fowler to recommend Huang. Huang’s application did not
move forward until the President personally mentioned Huang to Rosen during afundraiser. Shortly thereafter,
Huang was hired at the DNC. See H. Rep. No. 105-829, at 1207-1208 (1998).

301 Exhibit 3 at 70.

39214, at 67.
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304 | ckes asked Huang to raise funds for Jesse Jackson Jr.’s Congressional campaign during Huang's “interview”
process for the DNC. Huang stated that |ckes said something like, “ can you help out from the Asian American
community, round-up ten to fifteen thousand dollars for Jesse Jackson, Jr.?” Ultimately, Huang did raise several
thousand dollars for Jackson. FBI Summary of Huang Interview, DOJH000127-131.

305 Exhibit 3 at 67.

306 1d. LaBellaindicated that Justice Department Research showed that, “a scheme to defraud in connection with
false statements and active concealment relating to campaign funds solicited in violation of the Hatch Act, does
present aviable prosecutable theory. Id.
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mid-1994, the DNC practicaly dismantled its procedures for vetting al contributions of $10,000
or more.*” Without vetting, the DNC would have no information on large contributions. As
further evidence he cited to Johnny Chung's efforts to bring numerous Chinese businessmen to
meet with the Presdent. For example, Chung wrote to DNC Finance Director Richard Sullivan
about a group of his Chinese associates who were to meet with the President, stating that one of
the group would play ‘an important role in our future party functions.™° Chung even wrote to
Deputy Assstant to the President Doris Matsui, “[i]n the next two years | will be coordinating a
lot of vigts from Adan business leadersto support DNC. | look forward to working closely with
you. . .."** LaBedlabdieved that in light of these and other examples, athorough investigation
of the DNC's practiceswas in order. Such an investigation, he said, would be a palitical conflict
of interest for the Department of Justice3'° He bolstered his assartion with the fact that the
President and Harold Ickes were ingrumentd in running the affairs of the DNC and
Clinton/Gore, meaning that any investigation would certainly include their activities.

Vi. ThelLoral Matter

[llugtrating his assertion that there was a higher threshold for initiating an investigation of
the White House or its senior officids, La Bdla cited to the invedtigation of the satellite
communications company Lord.®** Shortly before La Bella wrote his memorandum, there were
dlegations reported in the media thet the Administration gave Lord an export waiver for satdlite
technology in return for the campaign contributions of its CEO Bernard Schwartz.®*2 According
to LaBella, nobody at the Department of Justice was able to provide a sound premise upon
which to base theinitiation of acrimind investigation.®* Rather, because of the media and
political pressure, Justice commenced an investigation.®'* Therefore, the standard used by the
Jugtice Department in this case was that “ dlegations were made which, if true, suggested a
potentid violaion of federd lawv.”** Inlight of the Lord investigation, La Bella believed that
there was no judtification for the refusd to initiate an investigation into the Common Cause
dlegations®'®

Asthe Justice Department aready had decided to commence an investigation, La Bella
argued that the actud and potentid conflicts of interest were such that the appointment of an
independent counsdl ought to be sought.®'” For instance, one of the areas of investigation was to
determine whether Schwartz' campaign contributions “ corruptly influenced” President Clinton’s
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1998 decision to grant Lora awaiver over the objections of the Department of Justice®'® At the
time of the walver, the Department of Justice had an open crimind investigation of Lord for the
dleged transfer of technology to China®*® The Department of Justice informed the White House
that awaiver would hinder its ongoing investigation of Lord.** In addition to investigating the
decison of the President, severd high-level Justice Department officids were involved in
discussions with the White House prior to the President’ s decision to grant the waiver.®*! La
Bdlaindicated that these officials conversations with White House Counsdl would be materid

to the invedtigation aswell.*?* In the end, La Bella determined that the most important factor in
the investigation was that it would be an investigation of the Presdent. He concluded that “if the
matter is sufficiently serious to commence acrimind investigation, it is sufficiently seriousto
commence a preliminary inquiry under the ICA sinceit isthe president who is a the center of

the investigation.”***

d. La Bdla' s Conclusions

LaBdlaargued that Justice Department officids were waiting for some type of smoking
gun that implicated, beyond a doubt, a covered person in an act that violated federa law.32*
However, in the campaign finance matter, the information had to be gathered and reviewed as a
whole, rather than looking at each individua piece. LaBelaexplaned:

[T]here are bits of information (and evidence) which must be pieced together in
order to put seemingly innocent actions in perspective.  While this may take more
work to accomplish, in our view it is no less compeling than the proverbiad
gmoking gun in the end. . . . Indeed, were this quantum of information amassed
during a prdiminary inquiry under the ICA, we would have to conclude that there
are reasonable grounds to believe that further investigation is warranted 3>

The report acknowledged that there were some areas of the campaign finance investigation that
as an experienced prosecutor, La Bellawould not pursue. Nevertheess, he made clear that in the
Stuation a hand, the prosecutoria discretion belonged to an independent counsdl.

3. Conclusion

Both Director Freeh and Supervising Attorney La Bellabelieved that an independent
counsd should be gppointed to investigate the campaign finance investigation. Furthermore,
they agreed that the Department of Justice was applying the Independent Counsdl Actina
manner that almost assured that one would not be gppointed. They both saw that the tunnel
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vison of Reno and her senior palitica advisors dlowed them to ignore the big picture. Centra

to that big picture was what both Freeh and La Bella believed was some type of broad conspiracy
centered around the need to raise vast sums of money and the willingness to bend or breek the
campaign financing lawsto get it. The Common Cause alegations were amgjor part of their
theory, and they asserted that the Department of Justice refused to investigate these dlegations at

any level.

The Common Cause dlegations laid out a common theme in both memoranda. The facts
were that the President and Vice President needed to run ads early and frequently to be re-
elected. In order to run the ads the campaign needed to raise Sgnificant amounts of money. The
White House, DNC, and Clintor/Gore’96 al participated in the effort to raise the money and
pay for the ads. Once they began the operation, the three entities became blurred and began to
gpend money asif they were one. All of this happened under the watch and with the knowledge
of the President, Vice President, and senior White House, DNC, and Clintor/Gore staff. As
momentum started building, they needed more money, and that left the door open for people like
John Huang, Charlie Trie, Johnny Chung, and Pauline Kanchanaak to bring in questionable
funds. Nether Freeh nor La Bella definitively state that White House, DNC, or Clintorn/Gore
officds knew about theillega contributions. However, in their memoranda they show that there
was sufficient information to further investigaete. Because the President and Vice President were
o intimately involved in the areas being investigated, it was nearly impossible for the Task
Force to conduct the investigation without looking into their conduct. As Freeh noted, the
Jugtice Department attorneys were extremely reluctant to proceed into areas of investigation
where covered persons might be implicated, necessitating the appointment of an independent
counsd.

The Department of Justice was setting a very high standard for appointing an independent
counsd in the campaign finance investigation. Although Attorney Generd Reno congtantly
repeated that she would gppoint an independent counsd when presented with specific
information from a credible source that needed to be further investigated, she had not done so in
practice. Asboth LaBdlaand Freeh argued, any one piece of information seen in avacuum
might not satisfy the standard, rather, the pieces together created a pattern that could not be
ignored.

E. Department of Justice Rebuttal Memoranda

The Department of Justice circulated the La Bella memorandum to senior level personnd
for review and discusson. In memorandato the Attorney General, severd senior level personnel
responded to the facts and issues raised in the memorandum. The Committee received the
responses of Associate Deputy Attorney Generadl Robert Litt and Chief of the Public Integrity
Section Lee Radek, who both had negative reactions to the La Bellamemo.
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1 Litt’s Responseto the La Bella Memorandum

InaJduly 20, 1998, memorandum to the Attorney Generd, Litt sets forth his observations
about the LaBdlamemo.** Hefirst denied that the Department had gpplied an atificidly high
gtandard in gpplying the Independent Counsel Act. Litt then summarily Stated that the
Department of Justice never prohibited La Bellaand the Task Force from conducting an
investigation of the entire campaign finance landscape in order to determine whether specific
information from a credible source sufficient to trigger the Act existed®*" Litt believed that the
comprehensive nature of La Bella s memorandum proved that the Task Force had not been
impeded in its investigation.®?® In short, Litt concluded, “it is not the Independent Counsdl Act
that is blocking investigation of the Presdent and those around him; it isthe lack of any specific
and credible information that they may have committed a crime.”**

Litt'srebuttal of LaBela sdlegationsis unimpressve. He never addressed the
argument that the Attorney Genera would look only at individua pieces of information in
deciding whether the Independent Counsdl Act was triggered rather than reviewing the
investigation asawhole. Furthermore, he smply denied that La Belld s statements about the
atificidly high standard for the Independent Counsd Act were accurate. Obvioudy, LaBella
had a difference of opinion which Litt never factualy rebutted.

Litt then turned to the individua cases discussed by LaBédla, including the Common
Cause dlegations®*° Litt criticized LaBédlafor bringing up the Common Cause adlegations,
dating that the Department had already determined that they did not warrant crimind
investigation under the FECA or presidentid funding acts*** He dso dismissed LaBella'slegd
argument that the Common Cause dlegations could be prosecuted as a conspiracy to defraud the
United States.®*? Both Litt and PIS, headed by Radek, had rejected the Common Cause
dlegations earlier, and recommended that the charges be lft to the FEC to investigate. Litt
wrote:

It is unfortunate that the FEC is so wesk, but we should not use that as an excuse
to disegard wedl-established concepts of predicaion and wel-established
procedures, to conjure up novel lega theories of which political candidates had no
notice, and to take on the responghbility of primary regulator of the politica
process. That isnot an gppropriate function of the Department of Justice.3*

326 Memorandum from Robert S. Litt, Associate Deputy Attorney General, U.S. Department of Justice, to Janet
Reno, Attorney General, U.S. Department of Justice, and Eric Holder, Deputy Attorney General, U.S. Department of
Justice (July 20, 1998) (Exhibit 4).
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333 Memorandum from Robert S. Litt, Associate Deputy Attorney General, U.S. Department of Justice, to Janet
Reno, Attorney General, U.S. Department of Justice 4 (Feb. 6, 1998).
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There was a difference of opinion between the Task Force prosecutors and the FBI on the
one side, and the Attorney Generd’s advisors and PIS on the other about whether there was a
violation of any lawsin the scheme described by Common Cause. LaBellawanted at a
minimum, to investigate. The Attorney Generd and her advisors decided that there was no
predication to investigate, and refused to dlow a Task Force investigation of the issue to go
forward. Ultimately, La Bellaand other Common Cause advocates received belated support in a
FEC audit that found that the “DNC media payments ($46,546,476) to have been an in-kind
contribution to either the primary or general campaign committee.”3

Addressing another section of the LaBellamemorandum, Litt generally agreed that
Harold Ickes and high-ranking DNC officias ought to be investigated, but not by an independent
counsdl.**> Although La Bella did advocate considering Ickes under the mandatory provision, he
aso urged the Attorney Generd to recognize the conflict of interest she and the Department had
in investigating Ickes and the DNC. Litt neglected the argument that these matters ought to be
considered under the discretionary provision of the independent counsd act.

2. Radek Responsetothe LaBela Memorandum and La Bella’s Reply

Lee Radek, the Chief of the Public Integrity Section, attacked La Bella' s memorandum to
the Attorney Generd in his own August 5, 1998 response.®*® Radek criticized LaBédla's
recommendations as “flawed and based on numerous misinterpretations of the Independent
Counsdl Act.”**" He also complained bitterly about what he perceived as persond digs:

| am, to put it directly, outraged by the persond attacks and the suggestions
contained in this Report, some subtle and some dunningly blunt, that the
motivations of those who have advised the attorney Generd over the lagt two
years concerning the application of the Act with respect to campaign financing
matters have been colored by bad fath, a ddiberate twisting of the law, and an
effort to protect the White House®*®

When La Bdla s was confronted with Radek’ s charges, he replied, “such an approach lessens
legitimate debate and hampers the ability to reason to aresult based on the merits™* LaBédla,
on the other hand, inssted on replying to the substance of Radek’s comments, rather than to his
attacks.

334 Addendum to Interim Report from Charles G. LaBella, Supervising Attorney, Campaign Financing Task Force,
and James DeSarno, Assistant Director, Federal Bureau of Investigation, for Janet Reno, Attorney General, U.S.
Department of Justice, and Louis J. Freeh, Director, Federal Bureau of Investigation 5 (Aug. 12, 1998)
(paraphrasing finding of FEC audit) (Exhibit 5).
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Robinson, Assistant Attorney General, Criminal Division, U.S. Department of Justice (Aug. 5, 1998). (Exhibit 6)
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i Stovepipe Versus Landscape Analysis

Radek addressed La Bélld s criticism that the Department was conducting a “ slovepipe’
andysisrather than a“landscape’ andysis. Radek contended that there had been no previous
investigation that was as carefully coordinated as the Task Force**° He argued that efforts had
been made and, “ extensive steps have been taken to ensure that any overlapping evidence or
potentialy interlocking casesis [sic] not overlooked.”**! Radek assarted that if the big picture
had been ignored it was the fault of LaBdlahimsdf.*** He dso denied, as“smply untrue” La
Bella's contention that the Task Force had not been alowed to do a“broad survey of the entire

campaign finance landscape.”***

As evidence that La Bellawas wrong, Radek pointed to the two examplesthat LaBela
used in his memorandum. Radek first brought up the Common Cause alegations, and stated that
they were “thoroughly considered, andyzed a length, and closed on their merits.”*** He dso
dated that the Task Force was told that they were free to investigate any of the facts underlying
the invedtigation.®*> Similarly, Radek assarted that the core group investigation was fully pursued
by the FBI and dropped because it was not fruitful .3+

In response to Radek’ s assertions regarding the stovepipe andysis, La Bdla darified that
he had intended “to reference the natura tendency of investigators and prosecutors to segment
individud alegations and charges™*" LaBdlaindicated that he was not criticizing the
investigators, rather, he had hoped that his memorandum would cause the Attorney Generd and
her advisors to see the matter from the landscape view. He believed that the Common Cause
dlegations and core group analysis would have forced the Department of Justice to look at the
investigation from the landscape view sooner.3*®

LaBelatook issue with Radek’ s contention that the Common Cause dlegations had
been “closed on the merits.™**° On the contrary, he believed that the matter had been tabled,
pending a decision by the Attorney Generd. LaBedlastated that the Task Force had continualy
raised the Common Cause issue in order to come to some type of concluson. Each time the
issue was brought up, the Task Force was told that the matter remained under consideration.3*°
LaBelapointed to an August 4, 1998, memorandum from Criminal Appeds regarding Common
Cause in support of his contention that the matter was very much open.®*

340 Exhibit 6 at 3.
341 |d

342 Id:
3|
a4 g
5| g
6| g

347 Exhibit 5 at 1.
348 1d. LaBellaacknowledged that the core group investigation was closed before he arrived at the Task Force, and
he had therefore relied upon the representations of others who were present.

349 1d.at 2.
350 |d.

351 Id.

46



ii. Independent Counsel Act Interpretation

Radek next turned to the Department’ s application and interpretation of the Independent
Counsd Act. Hetook issue with the “evidence” versus “information” distinction pointed out by
LaBela TheAct itsdf refersto the specificity of the information and the credibility of the
source.®**? However, the PIS and Attorney Genera consistently referred to the “ specific and
credible evidence’ needed to initiate a preiminary investigation. Radek inssted that he used the
words evidence and information interchangesbly, and did not mean for a higher threshold to
apply.**® In response, LaBella argued that the wording of the Act itself was crucid asit could
make a difference in whether the Act was triggered.®**

As described above, in his memorandum, La Bdla criticized the Department for having
two standards for investigation, a higher one for covered persons and alower threshold for all
others. Radek argued that the Act itself imposed this higher standard.®*** He discussed how
Congress, in contrast to La Bdlla' s argument, was worried that the threshold for investigation
might be too low, and therefore used the specific and credible language to normalize the
threshold.*** Radek concluded that “[t]he Report’s conclusion that this minima standard should
be set asde in this case has no support in the Act, and indeed appears to us to be the very sort of
strained, result-oriented andysi's of which it accuses those who disagree with the authors.”*>
According to LaBella, the 1987 and 1994 amendments to the Independent Counsdl Act rebutted
Radek’ s arguments which were based on the 1982 amendments.®*® He argued that after the 1982
amendments, it became clear that the Justice Department was applying a higher threshold for the
Act rather than gpplying it too loosdly.** Therefore, Congress changed the language to alow the
Justice Department to take into account its own established policiesin making decisions under
the Act.

iii. Harold I ckes

Radek disagreed with La Bella's andysis of 1ckes under the Independent Counsel Act.
Radek indsted that the law did not permit the Attorney Genera to consider whether an
individual was a*“defacto” officer of acampaign committee, as La Bellaargued that Harold
Ickes was.** However, he did acknowledge that the argument that the Attorney Genera should
consider Ickes under the discretionary provison was persuasive®®! LaBeladefended the “de
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facto” andysis, comparing it to liability in corporate law.%? For instance, |ckes would have been
consdered an “agent” of Clinton/Gore’96 based on that Committee’ s own admissions.
Therefore, Clintor/Gore’ 96 could have been held ligble for Ickes actions, making him ade
facto officer in LaBela s view.

Theissuerdaing to Charlie Trie's PLET contributions encompassed Harold Ickes and
the First Lady, aswell as severd other individudsin LaBella s memorandum. Radek stated that
he could find no basis upon which to hold Ickes and the Firgt Lady, crimindly liable for falling
to warn the DNC and Clintorn/Gore about Tri€' s questionable fundraising.*** La Bellaresponded
that in Ickes case, there was support in basic agency law and statutes 18 U.S.C. sections 371 and
1341, among others.*** Asfor the First Lady, LaBella stated that, “[h]er potentid crimind
involvement tracks the conduct set forth relating to the PLET incident.”®* Therefore, he
concluded that her conduct warranted further inquiry. La Belamade anove lega argument that
the Justice Department would have to determine whether it could support. It should be noted
that the Task Force prosecuted severd DNC fundraisers under asmilarly nove legd argument
regarding causing false statements to be made to the DNC. Those arguments were upheld on

3ppedl.

iv. President Clinton

Radek dso disagreed with the issues raised in the La Bellamemorandum regarding the
Presdent. Firdt, he Sated that there was no evidence of aquid pro quo in which the Presdent
gppointed Charlie Trie to the Presidentid Commission in exchange for contributions to the
PLET.*®® Second, he states that there is no evidence that the president knew any contributions to
the campaign were foreign.**” However, he does not take into account the fact that it was nearly
impossible for the Task Force to develop any evidence on covered individuas under the
standards set by the Department of Justice.

Although La Béllaraised numerous questions about the President’ s actions, Radek
asserted that “there is absolutdly no specific and credible information suggedting thet the
president committed a crime with respect to any of these matters; the Report identifies none, but
rather lists a series of provocative and speculative hypothetical questions it asserts should be
answered.”**® Radek added that La Bella had fallen back on his argument that there should be
one standard for initiating an investigation, which was not possible to do while till adhering to
the standard of the Independent Counsel Act.**® Radek seemsto prove LaBella s point through

framework in which they should be considered. After hearing the various viewpoints, the
decision, of course, isentirely the Attorney General’sto make.” Exhibit5at 9.
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hisargument. There are two standards for investigating, as Radek acknowledges, and the Task
Force was prohibited from investigating the President or any other covered person unless they
uncovered a specific piece of evidence that implicated a covered person in aviolation of crimind
law.

V. TheVice President

Radek dso rebuffed the arguments regarding the investigation of Vice Presdent Gore.
However, by the time La Bellawrote hisreply, the Task Force had received a memorandum of a
White House “money meeting” with David Strauss handwritten notes referencing what was
discussed at the meeting and the comments of the Vice President.>™ The notes showed that hard
and soft money splits required to pay for the Media Fund were discussed, dthough the Vice
Presdent previoudy stated that he had no knowledge that hard money would be used for the
Media Fund.*"* Therefore, as noted by La Bella, the discovery of the Strauss memo yet again
raised the question of the Vice President’s knowledge®? In fact, after the Strauss memo came to
light, the Attorney Generd did initiate a preiminary investigetion.®”® However, she ultimately
declined to appoint an independent counsd.®™

Vi. The DNC and Its Officials

The La Bellamemorandum aso reintroduced the argument that the Attorney Genera had
apolitica conflict of interest in investigeting the DNC. The individuads involved were
fundraiser John Huang, Finance Chairman Marvin Rosen, and Deputy Finance Director David
Mercer, among others®”® Radek summarily dismissed La Bella s arguments as having been
regjected by the Attorney Generd long ago.*”® Aslong as no new information or developments
had arisen relating to a covered person, Radek rejected the idea of an independent counsdl.*””
However, LaBellaagain pointed out that the DNC had been under the control of the White
House and was used dmost exclusively to re-elect the President.>”® Therefore, he concluded that
the matter, and the individuas being investigated, posed a palitical conflict of interest.*™

vii.  The Common Cause Allegations

The Common Cause dlegations were central to both Freeh and La Bdlla s theories of the
overdl campaign finance investigation, yet the Department of Justice refused to investigate
them. When La Bellawas brought in to supervise the Task Force, he assigned one attorney,
Steve Clark, to work solely on Common Cause. In late December 1997, Clark left the Task
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Force out of frugtration over the Department’ s handling of Common Cause. Prior to his
departure, Clark wrote in a December 23, 1997, memorandum:

That, to date, we have been unable to invedigate the Common Cause dlegations
in a draghtfoowad way has been a great pesond and professond
dissppointment. But, | beieve the public has been most dis-served [sic] by the
way in which the “whether to investigate’ issue has been approached, debated,
and resolved. Never did | dream that the Task Force's effort to ar this issue
would be met with so much behind the scenes maneuvering, persond animosity,
digortions of fact, and contortions of law. (It dso0 is my impresson that many
involved have not read the petinent cases) All this, not to forestdl an ill-
conceived indictment, not to foreclose a report making an independent counsdl
referrd, but to prevent any invedigaion of a maiter involving a potentia loss of
over $180 million to the federa treasury.°

It was not at dl clear that Clark was referring to Radek in the passage, in fact, more than one
individua would appear to beimplicated. However, Radek’ s opinions match those that were
disputed by Clark. Furthermore, Radek stooped to pure fabrication when he claimed that the
Attorney Generd had decided that it did not warrant the gppointment of an independent counsdl.
He was surely aware that there was never any closing memo on the Common Cause dlegations
that was approved by either the Attorney Generd or Director Freeh.®*

After ingsting that the matter had been closed, Radek went on to address the merits of the
dlegations. He damed that the FEC had primary respongibility for invedtigating and
interpreting the eection laws and, under longstanding agreements between the FEC and
Department of Justice, it would be ingppropriate for Justice to investigate. Long before Radek
wrote his memo, Clark rebutted the arguments Radek put forward. In his December 1997
memorandum, Clark stated:

While | recognize that there have been legitimate disagreements, some positions
urged in support of avoiding any investigation have been so plainly wrong as to
be disheartening (e.g., the suggested referra to the FEC, on the misapplication of
the MOU with that agency, with the claim that the FEC could refer the case back
after it checked out the ad content, but with the unspoken redity that no crimind
investigation would ever happen — cetainly not within the three year datute of
limitetions, or the contention that an independent counsd referra must be made
immediately if any invetigation is even authorized).?®?

LaBelaagreed with Clark, stating that “the MOU does not mandate that initia responsbility be
placed with the FEC. It is clear that the Department can investigate independently.”3%

380 Memorandum from (name redacted), Assistant United States Attorney, to Chuck La Bella, Supervising Attorney,
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Radek regjected the theory that the Common Cause allegations could establish a section
371 conspiracy to defraud the United States. He stated, “[t]o the contrary, the Attorney Genera
has addressed the ultimate issue here squarely. She has decided that no amount of coordination
between the candidates and the party can, by itself, condtitute aviolation. Only the content of the
ads can establish acivil violation of the FECA.”*** In his memorandum, Clark had a better
perspective on the alegations generaly. He pointed out that the Department could not possibly
know, without investigating further, whether or not they could initiate crimina prosecutions®*

In response, La Belladirectly addressed the crimina conspiracy argument, citing to the
recent findings of a FEC audit report gating that the payments made by the DNC for the media
campaign were in-kind contributions to ether the primary or generd campaign.®*® The FEC
audit aso found that the ads contained an eectioneering message®®’ La Bella asserted that the
audit report added “considerable, credible, and new information supporting the Common Cause
dlegations™*®*® Thefinding specificaly supported the alegations that the President directed and
controlled ads that were paid for by the DNC pursuant to the President’ s request and that were
intended to effect the President’ s election.®*  In addition, because the auditors found
“dectioneering content,” meaning there was some type of violation of the campaign laws, the
theory of asection 371 conspiracy was bolstered. Clinton/Gore' s exclusion of the funds used to
pay for the media campaign from its spending figures was therefore a potentid crimina violation
of the federd campaign financing laws, according to La Bela®®

After the Task Force received the FEC Audit memorandum referred to by LaBella, the
Attorney General could no longer ignore the matter, and was forced to open a preliminary
investigation on the Common Cause dlegations. Three months after his stinging memorandum
ridiculing the Common Cause dlegations, Radek, ong with the new Task Force Supervisng
Attorney David Vicinanzo, finaly acknowledged that those dlegations were credible. Radek
stated:

To the extent that these advertisng expenditures did conditute contributions to
and expenditures by the campaign committess, they were unlawful, in that they
would have violated among other things (1) the FECA’s limits on contributions
to candidates by multicandidate politica parties like the DNC, and (2) the
PPMPAA’s and PECFA’s expenditure limits on publicly financed eections. Any
such violations made knowingly and willfully would potentidly be crimind.>%*
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Radek stated that he would take the FEC' s findings at face vaue for the purposes of the
preliminary investigation. He determined that the main focus of the preliminary investigation
was whether the President and Vice President had the requisite intent, knowing and willful, to be
cimindly liable3%? It isimportant to remember at this point that, as a check on the Attorney
Generd’ s discretion under the Independent Counsdl Act, she was not permitted to make a
determination that “no further investigation was warranted” based on afinding that Clinton or
Gore lacked the tate of mind required for the violation, unless there was “clear and convincing
evidence.”*** When drafting the Act, Congress believed that the Attorney Genera would rarely
base a determination on state of mind, noting thet “ due to the subjective judgments required and
the limited role accorded the Attorney Genera in the independent counsdl process.”3%
Neverthdess, Radek, accepting al of the other arguments that acrimind act transpired, focused
in on intent as away to avoid invoking the Independent Counsdl Act. In fact, Radek concluded
that the Presdent and Vice President met this extremdy high standard set by Congress, Sating,
“in our view these facts establish that the President and Vice President lacked the requisite
specific intent to violate the law.”%°

Radek determined that the Presdent and Vice President did not have the specific intent
based upon their reliance on the advice of counsd.** That is, they relied upon the advice of the
DNC and Clinton/Gore attorneys who advised them. The attorneys, Joe Sandler and Lyn
Utrecht, reviewed dl of the ads before they were released and provided their opinion that the ads
did not contain an eectioneering message®*” Radek concludes that there was no evidence
showing that the President and Vice President had independent knowledge of the electioneering
standard or whether they might be violaing it.*® However, he had to determine whether no
further investigation was warranted. Inthiscase, itisnot a dl clear that there was clear and
convincing evidence of alack of intent sufficient enough to overcome the need for further
investigation, certainly without having conducted a grand jury investigation.

The FBI found that the “advice of counsd” defense relied upon by Radek and Vicinanzo
was “not strong enough to satisfy the *clear and convincing' standard under the Independent
Counsdl Act.”*° FBI Generd Counsd Larry Parkinson indicated in a memorandum to Director
Freeh that there were severa reasons why the standard had not been met. Firgt, while relying on
the advice of counsdl defense, the President and Vice Presdent had no direct contact with the
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Vicinanzo, Supervising Attorney, Campaign Financing Task Force, to James K. Robinson, Assistant Attorney
3(%)eneral, U.S. Department of Justice, at 37 (Nov. 20, 1998).

7

Id.

39814, at 40.
399 Memorandum from Larry Parkinson, General Counsel, Federal Bureau of Investigation, to Louis J. Freeh,
Director, Federal Bureau of Investigation, at 3 (Dec. 4, 1998) (Exhihit 8).

52



attorneys providing the advice.*® Parkinson points out that al of the advice was filtered through
intermediaries and raised serious questions as to whether the actua lega advice was provided to
the President and Vice President.®* In addition, the attorneysin question, Sandler and Utrecht,
were not disinterested parties, both had a vested interest in ensuring the re-dection of Clinton
and Gore. As Parkinson stated, had they wanted atruly disinterested opinion they could have
gone to the FEC for advice**

Perhaps most important to whether further investigation was warranted was that Sandler,
one of the attorneys upon whom Clinton and Gore were relying, wrote amemorandum indicating
he had doubts about whether the media campaign was violating dection law.*®* The memo
dated, “Under [the FEC'slegdl] test, the DNC is bumping up right againgt (and maybe allittle bit
over) theline in running our media campaign about the federa budget debeate, praising the
President’s plan and criticizing Dole by name.”*** The Sandler memo was somehow rewritten to
soften the language by the time it was sent to the White House**®  Sandler was interviewed about
the memoranda, and Parkinson stated that, “ Sandler gave a contorted explanation which led our
agentsto believe hewaslying.”® In addition, the FBI believed that the White House had not
produced all documents relevant to the preliminary investigation.**”

Parkinson aso took issue generadly with Radek’ s gpplication of the clear and convincing
gtandard in the Vice Presdent’s case. He pointed out that Congress intended to set avery high
threshold for the Attorney Generd to close a case based on lack of intent to commit the crime.*®®
He cited to the legidative history of the Act, wherein Congress stated that, “[t]he Justice
Department’s demand for proof of intent to justify continuing independent counsel casesis
disturbing, because crimind intent is extremdy difficult to assess, especidly in the early stages
of aninvedtigation. Further, it often requires subjective judgments, which should idedly be left
to an independent decisionmaker.™*® Parkinson framed the question as whether the Attorney
Genera could reasonably conclude that the Vice President’ s case was one of those “rare cases’
in which she could reach the threshold of the clear and convincing standard. Parkinson clearly
concluded that it would not be reasonable for the Attorney Generd to make that determination.**°

The Parkinson memorandum should have been sufficient to convince the Attorney
Generd that further investigation into the Common Cause alegations was warranted. Parkinson
raised numerous issues that were not addressed by the preliminary investigation. In fact,
Parkinson gstated that the preliminary investigation, “ conssted primarily (but not exclusively) of
an examinaion of an advice of counsd defense™**! That is hardly aringing endorsement of the
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Public Integrity Section’s preiminary investigation. Neverthdess, Attorney Generad Reno
embraced the advice of counsel defense, disregarded the glaring problems with the investigation,
and declined to gppoint an independent counsel

F. Department of Justice's Bad Faith in Its Application of the Independent Counsel
Act

1 The Chief of the Public Integrity Section Was Predisposed Against the Act

The memoranda written by Freeh and La Bellamade it clear that they believed that an
independent counse should have been appointed to investigate the campaign finance matter.
However, the Justice Department’ s legd interpretation and gpplication of the Act dl but ensured
that an independent counsd would not be gppointed. Even the head of the Crimina Division,
James Robinson, agreed that the Department had been applying too high of athreshold to trigger
the gppointment of an independent counsd in the case of the Common Cause dlegations. He
stated:

It occurs to me that Public Integrity, in indgting upon a “may have violated the
law” standard which includes a consderation of the “date of the law” a the time
of the conduct in question, and which dso addresses the issue of “willfulness” is
applying a higher trigger standard than the one called for by the ICA.*2

However, it should have come as no surprise to anyone that Public Integrity would avoid the
gpplication of the Independent Counsd statute. The Chief of the Public Integrity Section made
hisviews of the Act very clear when he told the New York Times, “[i]ndtitutiondly, the
Independent Counsel statute isan insult. It'saclear enunciation by the legidative branch that

we cannot be trusted on certain species of cases.™** Obvioudy, Radek, who was in charge of the
goplication of the statute, had abias againg the Act. He dso had an additiona impetus for
regecting the Act early in the investigation, to protect Reno’s position at the Department. He told
the Deputy Director of the FBI that he was under pressure because of the campaign finance
invegtigation and that the Attorney Generd’sjob might depend on the decisions he made in the
investigation.**

Radek’ s subsequent recommendations regarding the initiation of preliminary
investigations or gppointments of an independent counsal demondirate that he interpreted the Act
as narrowly as possible, or even misinterpreted the Act, in order to avoid itsinvocation. In ther
memoranda, Director Freeh and Supervising Attorney La Bdla exhaugtively analyzed the Public
Integrity Section’s thresholds and standards of investigation. They both came to the conclusion
that PIS was applying a higher standard of investigation for individuals covered by the
Independent Counsdl Act.
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2. The Chief of the Public Integrity Section Misrepresented Facts

There have been numerous other examples of problems with Radek’ s interpretation of the
Independent Counsel Act, some dready cited. One of the most egregious examples, according to
both the Freeh and La Bellamemoranda, was Radek’ s refusal to consider a preliminary
invedtigation of the Common Cause alegations until forced to do so by the FEC audit report.
However, Radek was ds0 criticized for mideading statements he made regarding the various
investigations and the contortions he sometimes went through to avoid invoking the Act. Inone
ingance, the Acting Assstant Attorney Generd for the Office of Legal Counsel Dawn Johnsen
rebuked Radek for misrepresenting the opinions of her office in a memorandum to the head of
the Crimind Divison. She Sated:

[T]o the extent that the [Radek] memorandum attempts to report remarks made by
OLC lawyers a the mesting, it does so incorrectly and incompletely. Thus, not
only did the memorandum leave the mistaken impresson that “OLC postions’
were expressed, it adso mischaracterized the comments that individud lawyers
offered in [dc] during the mesting.**°

In another example, Radek wrote an August 24, 1998, memorandum recommending that
the Attorney Genera not pursue a preliminary inquiry into whether the Vice Presdent may have
provided fase statements regarding his fundraising telephone calls from the White House*® A
line attorney, Judy Feigin, took issue with many of the factua assertions made by Radek in his
recommendation, and wrote a memorandum clarifying the facts*'” She stated that FBI agents
notes and recollections of witness interviews were significantly different from what Radek had
written in his memorandum.**® In particular, Radek characterized White House Chief of Staff
Leon Panetta as having an “evolving memory,” implying that he was not a credible witness**°
Feigin sated that the agents viewed Panetta as a very credible witness. Feigin cited numerous
examples of Radek’ s factua inaccuracies and blatant misrepresentations, including:

e The memo (p. 11) says Panettas “impresson” was that the Vice President
was following the hard money discusson. The agents notes reflect that
Panetta said the Vice Presdent was listening attentively.

e Page 10, fn. 11 suggests that the Media Fund was not an item in the DNC
budget during the Spring and Summer of 1995. However Watson recdled the
agenda of the June 8, 1995 meeting included the Media Fund.

415 Memorandum from Dawn Johnsen, Acting Assistant Attorney General, U. S. Department of Justice, to Lee J.
Radek, Chief, Public Integrity Section, U.S. Department of Justice, at 1 (Oct. 2, 1997).

“18 Memorandum from Lee J. Radek, Chief, Public Integrity Section, to James K. Robinson, Assistant Attorney
General, U.S. Department of Justice (Aug. 24, 1998) (transmitted to the Attorney General by Robinson).

417 Memorandum from (name redacted), Assistant United States Attorney, U.S. Department of Justice, to James K.
Robinson, Assistant Attorney General, U.S. Department of Justice (Aug. 25, 1998). (Exhibit 9). The name of the
Attorney, Judy Feigin, has been made public since the Justice Department’ s production of the memorandum.

“181d. at 2.
419 4.
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Page 11, fn. 12 says that Panetta may have contradicted himsdf. The agents
notes do not support this. Panetta recalled the genera topic discussed though
not the specific details.

Page 122 The memo suggests that Rosen recdled the focus of the fundraisng
proposals presented to the Presdent and Vice President during the November
meeting was on rasng soft money. The agents notes indicate that Rosen had
no recall whether the events were intended to raise soft or hard money.

Page 14, n. 15. The footnote concludes that Panetta, among others, did not
understand the statement made by Pedtrick at the top of the footnote. In fact,
Panetta understood clearly the first part of the statement, i.e, that every DNC
expenditure during a federd campaign is required to have a had money
component. The only thing Panetta did not know was the $20,000 limit.

Page 15, n. 16: The memo quotes Ickes dtatement that Strauss was very
sophidticated in matters of soft money/hard money, and therefore may have
written notes of grester detail than actually discussed.  However, the memo
does not mention Strauss own datement (reflected in agents notes) that he
was not familiar with these issues as they pertained to the White House and
the DNC. Strauss was adamant that those notations reflected comments made
at the mesting.

Page 16: The memo says that Gore stated he and the President did not often
attend DNC budget mestings like that held on Nov. 21. In fact, the agents
report that most witnesses indicated that the Presdent and Vice President
generdly did attend the DNC budget mestings.

The memorandum & least twice refers to the fact that the Vice Presdent
might wel have left the meeting a the point in which the hard money media
fund discusson took place. Not only is there no evidence that this occurred
(i.e, no witness recdls his leaving) but the agents notes reflect that Ickes told
them that when he conducted meetings (and he was conducting the meeting on
November 21), he would hdt the proceedings if the Presdent or Vice
Presdent stepped out of the room; the meeting would resume when they
returned. Therefore, rather than presume the Vice Presdent was not present,
the presumption must be that he was**

The information mischaracterized or left out by Radek was absolutely crucid to
determining whether to initiate a prdiminary investigation of Vice President Gore. At issue was
whether the Vice President bdieved the Media Fund was financed exclusively with soft money,
as Gore origindly stated during the firgt investigation of his fundraising phone cdls. What was
discussed and recalled by other individuals present at the meeting would be a strong indication of
the Vice Presdent’ s knowledge. In Feigin's memorandum, she points out that there was specific
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evidence from a credible source suggesting thet the Vice President did know that the DNC
Media Fund had a hard money component, and that the only evidence to the contrary were sdif-
serving satements by the Vice President and his counsdl. Radek’ s flawed memorandum, on the
other hand, intentionaly or unintentionally hed the effect of tipping the scalesin Gore' s favor

and avoiding the initiation of a preiminary investigation under the Independent Counsd Act.

A further example of Radek’ s tendency to discriminate againgt the Act occurred during
theinitid November 1997, investigation of the alegations that Gore made solicitations for
campaign contributions from his White House office. LaBdlaraised atroubling issue regarding
Radek’ s recommendation againgt the gppointment of an independent counsd, sating, “[m]y
overdl concernisthat a every point where two inferences could be drawn from a set of facts,
the inference consistent with alack of crimind intent/conduct was dways chosen.”*** He added:

By routindy embracing the mogt innocent inference a every turn, even if the
inferences are factudly defengble, the memorandum creates an gppearance that
the Depatment is draining to avoid the gppointment of an Independent Counsd
and foreclose wha many would characterize as an impartia review of the
dlegations. When you look a the facts, the memos, the meetings, and the DNC
practice, it is hard to say, as the memorandum does, that there is only one
conclusion to be reached.*??

Perhgpsif Radek had weighed the factsin favor of declining to initiate a preliminary
investigation or appoint an independent counsa only on this one occasion, he would be more
credible. However, it appears to have been his pattern and practice in nearly every Task Force
investigation.*?®* This leads the Committee to bdieve that Radek was intentionally avoiding the
application of the Independent Counsd Act.

3. The Attorney General Avoided the I nvocation of the Independent Counsel
Act

In the end, the decisions on independent counsels were lft to the Attorney Genera aone.
She consgently falled to goply the Act in the campaign finance investigation, and the blame
fdls squardy on her. Although Public Integrity Chief Lee Radek developed many of the theories
upon which Reno rdied, it was the Attorney Genera who chose not to gpply the Act responsibly.

421 Memorandum from Charles G. LaBella, Supervising Attorney, Campaign Financing Task Force, to Janet Reno,
étztorney General, United States Department of Justice, at 2 (Nov. 30, 1997).

Idat7.
423 On one occasion, Radek recommended that the Attorney General initiate apreliminary investigation. Ina
September 29, 1997, memorandum, Radek concluded that, with regard to the allegations that Vice President Gore
may have solicited campaign contributionsfrom his White House office in violation of 18 U.S.C section 607, there
was information sufficiently specific and credible to warrant further investigation. Radek had to cometo this
conclusion given the Vice President admitted he made the fundraising telephone calls from his office.
Memorandum from Lee J. Radek, Chief, Public Integrity Section, U.S. Department of Justice, to Mark M. Richard,
Acting Assistant Attorney General, U.S. Department of Justice (Sept. 29, 1997). After the preliminary investigation,
Radek concluded that there was insufficient evidence that the Vice President may have violated section 607 to
warrant further investigation. Therefore, he recommended against the appointment of an independent counsel.
Memorandum from Lee J. Radek, Chief, Public Integrity Section, U.S. Department of Justice, to Mark M. Richard,
Acting Assitant Attorney General, U.S. Department of Justice, at 41 (Nov. 21, 1997).
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In defense of hersdlf, Attorney General Reno often invoked the numerous previous
independent counsels she had appointed as proof that she was doing the right thing. However,
none of the other independent counsdls were a direct referrd based on the President or First Lady
except for Whitewater. 1n the Whitewater case, the Attorney Generd adamantly refused to
appoint aspecia prosecutor until the President ordered her to do so.

Task Force attorneys and FBI officias wrote numerous memorandarto the Attorney
Generd regarding her interpretation of the statute or practica gpplication of it. They often
explained why the standard she was applying was too high, or the anaysiswas flawved. By
intentionally ignoring the advice given to her by people like Director Freeh and Supervisng
Attorney La Bdla, who were familiar with both the facts and the law, Attorney Generad Reno
crippled the campaign fundraising investigation. 1t gppeared from her actions throughout the
investigation, that that was her intent dl dong.

G. The Failureto Appoint a Special Counsdl for Vice Presdent Gore

The Committee learned in December 1999 that the President and Vice President had
never been interviewed about the vast mgjority of ther activities reating to the 1996 campaign
fundraising scandd. Shortly theresfter, in April 2000, the head of the Campaign Financing Task
Force, Robert Conrad, requested interviews with President Clinton and Vice President Gore. In
these interviews, Conrad covered many of the subjects that had been neglected by the Justice
Department for the preceding three years.

After hisinterview with Vice Presdent Gore, Conrad made a recommendetion to the
Attorney Generd that a special counsel be gppointed to investigate the Vice President for
possible fase statements made during the course of the April 18, 2000, interview. The details of
Conrad’ s recommendation are not available to the Committee, given the Justice Department’s
refusal to produce the Conrad memo to the Committee**> However, the facts that have been
made public makeit clear that Conrad’ s recommendation was based in part on his opinion that
the Vice Presdent may have made fase statements about the HS Lai Temple fundraiser and the
White House coffees.*?®

The centrd dispute in the Vice Presdent’ sinterview about the HS La Temple event was
whether or not the Vice President knew that the event was afundraiser. During his testimony,
the Vice President stated that:

There was no solicitation of money. | did not see any money or checks change
hands. | never heard it discussed. Nor do | believe it took place, incidentaly.
Perhaps you know that some money changed hands there. But to this day, | don't
think any did.

424 At the time, the Independent Counsel Act had expired, and had not yet been reauthorized.

425 The Attorney General’ s refusal to produce the Conrad memorandum to the Committee is discussed in detail later
in this Report.

426 News Conference with Attorney General Reno, Washington, D.C. (August 23, 2000).
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* * %

And subsequent disclosures in the press and subsequent production of memoranda
that 1 never saw a the time showed that — showed what they showed. And the
vey fact, for me, the very fact tha the members of a finance-related event were
present & the event was the only connection that | had to the posshility thet it was
finance-related.

But | did not know that it was a fundraiser. And | do not to this day know that it
was a fundraiser.*?’

After the Vice Presdent made this statement, Conrad presented him with a number of pieces of
evidence suggesting thet the H La Temple event was considered to be afundraiser by the Vice
President’s saff and the DNC daff. Neverthdess, the Vice President continued to assert that the
event was not afundraiser.

Conrad aso asked the Vice President his understanding of the nature of White House
coffees. Agan, the Vice Presdent indgsted that the coffees were not intended to raise funds:

Mr. Conrad: What was the purpose of the coffees?

Vice Presdent Gore:  Wadll, they were for the Presdent to meet with people who
were interested in supporting his policies and his palitics.
But that was more or less on his sde of the house and I'm
not the best source of information about that.

Mr. Conrad: In terms of a fund-raising tool, what was the purpose of the
coffees?

Vice Presdent Gore: | don't know. They were on his sSde of the house. And |
will give you my underdanding of wha | thought they
were. | thought they were events that alowed the President
to spend time with influentid people who wanted to tak
about policy, who would a some later time possbly be
asked to financialy support the DNC. It was certainly not
my understanding that they were fund-raising events.

Mr. Conrad: Did you have any underdanding, or do you have any
understanding that there was a price tag associated with the
coffees?

Vice President Gore:  No, | do not and did not.*%®

427 Interview of Vice President Gore 68-69 (April 18, 2000).
28 |d. at 52-53.
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Conrad then presented to the Vice President the evidence that the coffees were used to raise
funds for the DNC, but the Vice Presdent did not change his belief that the coffees were not
fundraisers.

On August 23, 2000, after alengthy period of deliberation, the Attorney Generd decided
not to appoint a gpecia counse to invetigate fal se statements made by the Vice Presdent. The
Attorney Generd explained her reasoning at a press conference:

Because further investigation is not likdy to result in a prosecutable case under
goplicable crimind law and principles of federa prosecution, | have concluded
that a gpecia counsd is not warranted.

The transcript reflects neither fase statements nor perjury, each of which requires
proof of a willfully fase gatement about a materiad matter. Rather, the transcript
reflects disagreements about labels. | have concluded that there is no reasonable
posshility that further investigation could develop evidence that would support
the filing of charges for making awillful fase gatement.

The task force will, of course, continue its ongoing investigation into illegd
fundraigng activity and will be free to pursue dl avenues of invedigation,
wherever they may lead.*?°

In her statement, the Attorney Genera said more than that she smply would not appoint a
gpecia counsd. She dtated that there was no reasonable possibility of developing evidence
which could lead to charges that the Vice President made a false satement during hisinterview.
This definitive statement effectively closed the door to any further investigation of issues arising
out of the Vice Presdent’ sinterview.

During the period leading up to the Attorney Generd’ s announcement, a Jugtice
Department source had leaked information making it gppear that Conrad was alonein
recommending a specid counse to the Attorney Generd, being quoted in the New York Times as
saying that “no other prosecutor in this matter thought that there should be a need for a special
counsel "3 At her press conference, Attorney Generd Reno madeit clear that the Justice
Department leak wasfase: “today Bob Conrad has been tagged with being the only personin
the Justice Department who thought | should gppoint a specid counsd. Although I'm not going
to get into who recommended what, | can tell you that that is not correct.”*3! Later, Reno
confirmed that at least two other advisors of hers supported the gppointment of a specia counsdl
for Vice President Gore.**? A fase lesk from a Justice Department officia about the level of
support for Conrad’s specid counsdl decision should have given the Attorney General pause. It
gppears that certain Justice Department officids are willing to both leak information about
ongoing cases, and to lie about those cases, in order to create a public perception that is favorable

429 News Conference with Attorney General Reno, Washington, D.C. (August 23, 2000).
30 Neil A. Lewisand Don Van Natta, Jr., Reno, Rejecting Aide' s Recommendation, Declines to Name Counsel on
Gore Fund-Raising, THE NEW YORK TIMESat A19 (August 23, 2000).

431 News Conference with Attorney General Reno, Washington, D.C. (August 23, 2000).
432
Id.
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to the Vice President. If these type of individuds are advising the Attorney Generd, how can
she possibly receive unbiased advice?

Unsurprisingly, the Attorney General’ s broad decision not to gppoint a specid counsal
was not supported by the law, or the facts of the Task Force investigation. In those respects, it
closaly resembled the Attorney Generd’ s earlier decisions not to appoint independent counsals.
The Attorney Generd’s decision had a number of serious flaws.

The Attorney Generd did not have dl of the relevant evidence before her. In late
August, when the Attorney Generd made her decision, the Justice Department and FBI werein
the process of recongructing the first batch of “missng” e-mail which had not been produced to
investigators by the White House. When she made her decison on August 23, 2000, the
Attorney General had reviewed “some of the e-mails, not dl of them.”*** The e-mail
recongtructed by the FBI had direct relevance to the decisionmaking process that the Attorney
General was undertaking. One e-mail, from Gore' s Politica Director, stated “[t]hese are FR
coffees right?"** Given the fact that the e-mail reconstruction process was turning up evidence
relevant to the pecia counsd decision, it is peculiar that the Attorney Genera would reach her
decison before having dl of the evidence. In addition, the author of the e-mall was Vice
Presdent Gore' s former Political Director, and she has yet to be interviewed by the Justice
Department.

In fact, it appears that the Attorney Generd did not believe that there could be any
evidence which would undermine the Vice President’ s satements. In her interview with the
Committee on October 5, 2000, the Attorney General stated “1 don't think that thereisa
reasonable possibility of finding an e-mail or evidence that says, yes, | did it."**® Of course, it
would not be necessary for the Justice Department to find an e-mail where the Vice President
says“yes, | didit” in order to support the filing of false Satements charges. Rather, it would
only be necessary to find an e-mail message indicating that the Vice Presdent
contemporaneoudy believed that the White House coffees or the HS La Temple event were
fundraisers. It isdifficult to believe that the Attorney Generd concluded that there was not a
reasonable possibility of uncovering such evidence through the e-mail reconstruction process.
While it might be gppropriate for the Vice Presdent’ s lawyers or s&ff to have blind faith in his
credibility, it is unseemly and disturbing when the Attorney Genera makes alegp of faith to
clear the Vice President of wrongdoing.

The Attorney Genera aso based her decison on her belief thet “the transcript reflects
disagreements about labels” The Attorney Generd reiterated this belief in her October 5
interview:

The Vice Preddent defined what he meant by fund-raiser, and there is no
information at this time that there were funds raised that he knew about a the
Temple. Based on his definition of what a fund-raiser was and what he sad, |

433 | nterview of Attorney General Janet Reno 34 (October 5, 2000) (preliminary transcript).
434 E-mail message from Karen Skelton to Ellen Ochs (April 23, 1996) (Exhibit 10).
3% Interview of Attorney General Janet Reno 39 (October 5, 2000) (preliminary transcript).
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would not be able to prove, based on that, that he beieved it to be a fund-raiser
and tedtified falsdly.

* % %

And if a man sys this is my definition of a fund-raser and this is not my
definition of a fund-raiser, I've got to look a that and take it within the four
corners of this transcript and judge based on his definition as to whether there is a
false satement.

* * %

| think the whole statement clearly reflects what the Vice Presdent understood a
fund-raiser to be, and within his definition, | think he made it dear that he

statement was not inaccurate.*®

It isremarkable that the Attorney Genera would base her decision not to appoint a specid
counse on the fact that the Vice Presdent defined “fundraiser” in such away asto exclude dl of
the evidence suggesting that the Ha La Temple event and the White House coffees were
fundraisers. The Vice President’ s definition, which requires funds to actualy change hands at
the event, differs from the definition used by the DNC, under which the DNC assigned the Hs
La Temple event and the White House coffees to raise certain amounts of money for the DNC.
The Vice Presdent’ s definition also differs from that of his staff, who consdered both events to
be fundraisers. Given these facts, the Attorney Genera would be entitled, and in fact, obligated,
to consder whether the Vice President’ s definition of “fundraiser” was reasonable and not
samply apost hoc defense to avoid prosecution.

The Attorney Generd’ s decision not to gppoint aspecid counsd to investigate Vice
Presdent Gore is, unfortunately, consistent with her earlier decisions not to appoint independent
counsdsto investigate the fundraising scandd. The Attorney Generd ignored the facts and the
law to reach a strained conclusion which was favorable to the Vice President. Unlike her other
decigons, this one was made in the middle of the Presdentid dection campaign, and provided
the Vice Presdent with avauable boost. Y et again, the Attorney General placed politics over
impartid enforcement of the laws.

43¢ | nterview of Attorney General Janet Reno 42-43, 46-47 (October 5, 2000) (preliminary transcript).
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. FAILURES OF THE JUSTICE DEPARTMENT INVESTIGATION

The Attorney Generd’ sfailure to appoint an independent counsel to head the campaign
fundraising investigation had unfortunate practica consequences. The investigation was
inadequate in many ways. Key documents were never subpoenaed. Key witnesses were never
interviewed. Guilty parties have yet to beindicted. The Justice Department failed to pursue
evidence aggressively. The Department’ s investigation has been extraordinarily passive, and
gppears designed more to provide politica cover to the Adminigration than to find out what
happened in the 1996 eections.

The Judtice Department did prosecute important individuals whose actions were centra
to the scanda, namely John Huang and Charlie Trie. Even in those prosecutions, however,
where the Justice Department gained the cooperation of Trie and Huang, the Justice Department
failed to follow sgnificant leads. Other individuas, particularly those at the White House and
the DNC, received a free pass from the Justice Department regardless of the evidence against
them. The end result was a good cover story for an investigation derailed. The Justice
Department could point to twenty-five prosecutions as evidence of its commitment to get to the
truth. The White House and the DNC could rest assured that they would not be next.

A. The Justice Department Failed to Pursue the December 15, 1995, Coffee Videotape
1 The White House Production of Fundraising Videotapes

On March 4, 1997, the Committee served a subpoena on the White House for records,
including any “video or audio recording,” on various named individuas centra to the campaign
finance invedtigation.**” In response, the White House produced documents, but not videotapes.
The Senate Committee on Governmental Affairs specifically asked the White House about
recordings of fundraising eventsin August 1997. However, the White House claimed that there
were no video recordings.**® Nevertheless, the Senate continued to question whether the
recordings existed. Findly, the White House reveded in October 1997 that videotapes showing
President Clinton and Vice President Gore with many individuas then under crimina
investigation did indeed exist.**

Although the White House discovered the videotapes on October 1, 1997, White House
Counsd Charles Ruff did not immediately inform the Justice Department about their existence
immediately. Despite the fact that he attended his weekly meeting with Attorney Generd Janet
Reno on October 2, 1997, Ruff did not mention the videotapes. At the time of the meeting, Ruff

437 Committee on Government Reform and Oversight subpoena to the Executive Office of the President, March 4,
1997, a 1, 3-4.

38 5 Rep. No. 105-167, at 4284-4285 (1998).

“3% The White House' s assertion that there were no responsive videotapes was based on the fact that the White
House Communications Agency (WHCA) produced only six documents, and no videotapes, pursuant to the White
House Counsel Office’ srequest for records to be searched. However, the White House claimed that a proper search
was not conducted by WHCA. Steven Smith, WHCA’s chief of operations, said that his office was never asked for
any videotapes or documents about the coffees until around October 1997. George Lardner Jr., Aide Says Agency
Didn’t Get Request For Coffee Tapes, Washington Post, October 13, 1997, at A1. The Committee received the first
White House videotapes on October 5, 1997.
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was aware that Reno would be making a decison on whether or not to gppoint an independent
counsdl within days. The videotapes were important pieces of evidence showing who attended
and what occurred at numerous events. The next day, October 3, 1997, Specid Counsd to the
President Lanny Breuer informed the Senate of the existence of the videotapes, but neglected to
inform the Justice Department. Reno announced her decision not to gppoint an independent
counsel on October 3.*° When Breuer informed the Justice Department of the videotapes on
October 4, 1997, it appeared as though the White House had purposefully withheld the tapes
until after Reno made her decison.

Once the Attorney General learned what had occurred, she said: “1 was mad &t the
people responsible, but what | think what' s important now is that we move on.”*** Despite her
anger, Reno quickly jumped to the defense of the White House. Based on what could only have
been a cursory review of the tapes, Reno fully exonerated the White House of any wrongdoing
when she said “we do not have any indication of crimind activity by people covered under the
Independent Counsdl Act, including the President.”**?

2. The December 15, 1995, White House Coffee

The videotapes showed a number of events where the President and Vice Presdent were
raising funds for the DNC. One of the events, a December 15, 1995, coffee, was especidly
relevant because the President and Vice President attended along with Arief Wiriadinata, an
Indonesian citizen living in the U.S. Wiriadinata and hiswife, Soraya, contributed $455,000 to
the DNC after they received a $500,000 wire transfer from Indonesia from Soraya s father,
Hashim Ning. Ning was aformer business partner of the Riady family. Theinitid review of this
tape showed that Arief Wiriadinata greeted President Clinton and said “ James Riady sent me.” 443
When the Committee andyzed the tape further, it became apparent that the Vice President may
have spoken with Wiriadinataaswell. Vice Presdent Gore appearsto say:

We oughta, we oughta, we oughta show Mr. Riady the tapes, some of the
ad tapes444

Another voice then adds;
I'll seeif | can do that.**

Vice President Gore was gpparently referring to DNC issue advertisements that were televised
across the country from the fall of 1995 until the eection in 1996. President Clinton and Vice

440 | etter from Attorney General Janet Reno to Chairman Henry Hyde, October 3, 1997.
441 Jim Abrams, Reno Says She Will Not Resign, Will Not Stop Investigation, Associated Press, quoting Meet the
Press (NBC television broadcast, October 12, 1997).
442

Id.
443 White House Communications Agency videotape, December 15, 1995. The Committee subpoenaed the original
WHCA Betacam tape of the event from the White House.
444

Id.
443 Two DNC officials, DNC Finance Chairman Marvin Rosen and DNC Finance Director Richard Sullivan, werein
the vicinity of the Vice President when the comments were made. However, it is unclear who made the follow-up
statement.



President Gore had agreed to help raise millions of dollars to finance the DNC' s unprecedented
advertisement blitz. According to the Vice Presdent, the ads were shown to “individuas who
would be willing to contribute to the DNC media fund.”*“® The Vice President traveled to San
Francisco on October 13, 1995, to show a group of potentia contributors the DNC issue ads.
Then, on December 11, 1995, four days prior to the coffee, Vice Presdent Gore wasin an airport
hangar in Chicago again showing the DNC issue ads to potential donorsin order to solicit
contributions. Therefore, it was clear that in December 1995, the Vice President was using the
presentation of the DNC issue ads asafundraising tool. Four days after the Chicago fundraiser,
Vice President Gore attended the December 15, 1995, White House coffee. Therefore, it is
reasonable to believe that the Vice President was thinking about obtaining financia support from
donors when he apparently suggested that the DNC issue ads be shown to James Riady.**’

3. The December 15, 1995, Videotape is Relevant to the Investigation of
Vice Presdent Gore

If Vice President Gore said that DNC advertisement tapes should be shown to James
Riady in December 1995, his comment has far-reaching implications that could demondrate the
Vice President’ s direct knowledge of crimind activity in the 1996 presidentid campaign. For
the Vice President to have made the comment, he would have to be aware of two significant
facts (1) the Vice President understood that Arief Wiriadinata had a connection to James Riady;
and (2) the Vice Presdent had to know that James Riady was either raising or funneling
contributions into the 1996 campaign, or that he was important enough to receive preferentid
treatment.

The Vice President first would have to know who Arief Wiriadinata was and that
Wiriadinata was connected to James Riady. Arief Wiriadinata and hiswife, Soraya, were
Indonesians who settled in Springfidld, Virginia, where Arief was employed as agardener. The
Wiriadinatas were able to become prominent DNC donors enjoying the attention of the President
and Vice Presdent because of Soraya s father, Hashim Ning. Ning was aformer business
partner of the Riady family and a co-founder of the Lippo Group. When Ning becameill during
avigt to the U.S. in June 1995, James Riady had his representative, John Huang, vist Ning in
the hospitd .**® During Ning's hospita stay, Riady and Huang arranged a“get well” card from
President Clinton and avist from Mark Middleton, who had worked in the White House chief of
staff’s office*?

446 EB| Interview of Vice President Gore, at 10 (November 11, 1997).

47 \Vice President Gore was scheduled to hold his own coffee for DNC contributors in the Old Executive Office
Building on December 15, 1995. The Vice President was not included on the guest list for the coffee President
Clinton held for DNC contributors in the Roosevelt Room of the White House on the same day. Guest List for
December 15, 1995, White House Coffee (Exhibit 11). It should also be noted that the Roosevelt Room isan

official room in the White House and political solicitationsthere areillegal.

448 Thevisit at the hospital was the first time Huang met Arief and Soraya Wiriadinata. The Role of John Huang and
the Riady Family in Political Fund-Raising: Hearings before the House Comm. on Government Reform, 106™
Cong., 247 (December 16, 1999) (preliminary transcript).

449 |_etter from President Clinton to Hasjim [sic] Ning, June 19, 1995, F 0033816 (Exhibit 12).
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By November 1995, while gtill employed by the Commerce Department, Huang began
soliciting contributions from Arief and Soraya Wiriadinata on Riady’ s recommendation®® Over
the next six months, the Wiriadinatas would give $455,000 to the DNC. The Wiriadinatas
contributions al came from a $500,000 wire transfer sent to them on November 7, 1995, by
Hashim Ning. By the time of the White House coffee on December 15, 1995, the Wiriadinatas
had aready contributed $130,000. John Huang's testimony before the Committee in December
1999 reveded the close link between the contributions and the Lippo Group. Firdt, Riady told
Huang that he should ask the Wiriadinatas to give. Second, the money given by the Wiriadinatas
came from one of the Riadys long-time associates. Finaly, and perhgps most striking, Huang
testified that when Ning died in late 1995 or early 1996 and the Wiriadinatas had to return to
Indonesia, they gave him a series of blank checks to fulfill their contribution commitment to
him.*>* Huang kept the blank checksin his desk and used them as needed to make contributions
to the DNC on the Wiriadinatas behalf.

On November 2, 1995, Arief and Soraya Wiriadinata attended their first DNC fundraiser
with Vice Presdent Gore. At the event, John Huang introduced the couple to the Vice President.
By thistime, the Vice President had dready begun the solicitation of contributors for the DNC
issue ad campaign. The next known meeting between the Vice President and Arief Wiriadinata
occurred at the White House coffee on December 15, 1995.

The Vice Presdent’s comment to Wiriadinata begs the question: why did the Vice
President refer to James Riady? Wasthe Vice Presdent aware that Riady was the source of the
Wiriadinata contributions? Two possible explanations are gpparent:  either the Vice President
heard Wiriadinata say “ James Riady sent me’ to the President or the DNC officias near the Vice
President prompted his remark about the ad tapes. The Vice Presdent knew that Riady was an
Indonesian businessman.**? Therefore, the Vice President’s comment is troubling, asthe
showing of advertisement tapes to donors gppears to have been a device to encourage further
contributions and provide thanks for past contributions.

Clearly, it would have been illegd for Riady to contribute money to the 1996 presidentia
campaign.*>* Even John Huang, the DNC fundraiser responsible for many of theillega
contributions to the DNC in 1995 and 1996, acknowledged that it would have been illegd for
Riady to contribute:

Mr. Shays. Would it have been illegd for you to raise money from the
Riadys when you worked for the DNC?

Mr.Huang:  I’'m sorry, Sr?

50 The Role of John Huang and the Riady Family in Political Fund-Raising: Hearings before the House Comm. on
Gover nment Reform, 106" Cong., 252 (December 16, 1999) (preliminary transcript).

51 The Role of John Huang and the Riady Family in Political Fund-Raising: Hearings before the House Comm. on
Government Reform, 106" Cong., 13 (December 17, 1999) (preliminary transcript).

452 Testimony of Vice President Albert Gore Jr., at 111 (April 18, 2000).

453 The DNC's last officially recorded contribution from James Riady occurred October 1992. The reason was
because Riady had been permanently moved back to Indonesiain 1990 at the latest, and therefore, wasineligible
even to make any political contributionsin 1992.
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Mr. Shays. Would it have been illegd for you to have raised money
from the Riadys? You seem to want to make clear to me
that somehow during that time while you worked & the
DNC you did not rase money from the Riadys but you
rased money from people who had busness
acquaintances and agreements with the Riadys.

Mr.Huang:  Because | had the knowledge at that time Mr. Riady has
relinquished his green card datus back to the United
States and he was no longer holding the PR, so-cdled
permanent resident satus in the United States, he
was not digible to take care of any further.*>*

Vice Presdent Gore s satement about Riady istroubling in light of his testimony
concerning James Riady in his April 18, 2000, interview with the Task Force. In that testimony,
the Vice President created the impression he did not know Riady well, and was not politically
involved with Riady:

Mr. Conrad: When isthefirg time you ever met James Riady?

VicePresdent Goree  To my knowledge, | have only seen him twice in
my life. | may be wrong about this There may be
other times that I'm not thinking, that I'm not
remembering.

But the only times--1 think the only times I've met
him were once when he was in Beity Curri€'s
office preparing to go in to see the Presdent with a
couple of other people.

Mr. Conrad: Did you know who those people were?
Vice Presdent Gore:  No, | did not. | was on the way out. And ether he

introduced himself or somebody introduced him to
me. Theonly other time |-

Mr. Conrad: Before you get to the other time, do you recdl the
subgance of any conversgion with him a tha
time?

Vice President Gore:  Hello, how are you. | said, you know, I've heard
your name. That was it. The door was open. It was
one of those dedls.

454 The Rol e of John Huang and the Riady Family in Political Fund-Raising: Hearings before the House Comm. on
Government Reform, 106" Cong., 111 (December 15, 1999) (preliminary transcript).
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Mr. Conrad:

Vice Presdent Gore:

Mr. Conrad:

Vice Presdent Gore:

Mr. Conrad:

Vice Presdent Gore:

Mr. Conrad:

Vice Presdent Gore;

Mr. Conrad:

Vice Presdent Gore:

What about the second time?

The second time was in Mdaysa | filled in for the
Presdent a the last minute for a trip to Kuda
Lumpur for amesting for the Asan Pecific--

Economic Council?

Yes, APEC.

Right.

And in conjunction with that event, which was
hosted by Mahathir, the leader of Mdaysa, there
was a cultura event where dl of the heads of date
and their gand-in--of which | think | was the only
gand-in--dl went to this big dinner and they had a
dance, kind of a show. And he came up to me
during that and sad, introduced himsdf again, and
sad, hello, how are you. | sad, fine, hello, how are
you. It wasjust—that was the substance of it[.]

Any subgtantive conversation with Mr. Riady?

No.

And no other mestings that you remember?

No, not that | remember?**°

In histestimony, the only persond information the Vice President knew about James Riady was
thet Riady was a businessman in Indonesa**® The Vice President said he did not learn of
Riady’ s relationship to President Clinton until after the scandd became public.**” The Vice
Presdent dso indicated that he had no direct knowledge of Riady’sinvolvement in politics or

campaign contributions:

Mr. Conrad:

Mr. Riady has been farly active, some would say
aggressve, in his courting of other political people.
But | teke it from your tetimony that you've
provided today that you weren't one of them?

455 Testimony of Vice President Albert Gore Jr., at 109-111 (April 18, 2000).

45614, at 111.
471d. at 114.
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Vice Presdent Goree  No. | think that - - no. Unless you count his role
evidently in the background of organizing that trip
to Tawan, but | never saw him or taked to him
there.

Mr. Conrad: At least based on your previous testimony, you had
no knowledge of any financia sponsorship by Mr.
Riady of a portion of the’89 trip to Asa?

Vice Presdent Gore: | don't think so...

* % %

Mr. Conrad: Also in August of 1992, Mr. Riady made certan
finendd  fund-rasng  commitments to the
Presdent. Did you ever have any discussons with
the Presdent about the fund-rasing role of Mr.

Riady in - -
Vice Presdent Gore:  No.
Mr. Conrad: - - the 1992 éection cycle?
Vice Presdent Gore:  No.**®

If the Vice Presdent told Arief Wiriadinata that the DNC issue advertisements should be
shown to James Riady, it would dramaticaly undermine the testimony given by Vice President
Goreto the Justice Department. The Vice President testified that he was unaware of Riady’s
fundraising or contributionsin the 1992 eection, and Riady was clearly unable to participatein
the 1996 eection. Ostensibly, the only reason Vice Presdent Gore was showing the ad tapes
was to solicit a contribution, or to provide thanks for past contributions.

4, The Justice Department Failed to Obtain the Original Videotape After the
Apparent Remarks by Vice Presdent Goreto Wiriadinata Became Public

The Justice Department has had a copy of the videotape for the December 15, 1995,
White House coffee since October 5, 1997. Yet in five interviews with the Vice President, the
Justice Department did not ask any questions about Wiriadinata or that particular White House
coffee. Either the Justice Department has not serioudy examined the videotapes or they are
unwilling to ask Vice Presdent Gore what he said.

The Committee highlighted Vice President Gore s remarks at the coffee on previous
occasions. The Justice Department has chosen not to take notice any of thesetimes. On

458 1d. at 113-114.
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December 17, 1999, at a Committee hearing, Congressman Souder asked John Huang about the
videotape:

Mr. Souder:  And then so a one point Mr. Wiriadinata says James Riady
sent me, and then if you keep ligening to the tape, as he
gpesks to the Presdent, a voice can be heard saying we
should show tapes of the advertissments to Mr. Riady.
This sounds like Vice Presdent Gore.

* % %

Mr. Souder:  Thanks. Why would the Vice Presdent have sad we
should show tapes of the advertissmentsto Mr. Riady?

Mr. Huang: | redly don't know, Congressman, no.**°

Representatives of the Justice Department were present throughout the three days of hearings
with John Huang in December 1999. Nevertheless, the Justice Department did not follow up on
thisissue after the Committee’ s hearing.

After the Vice President released his April 18, 2000, interview with the Task Force, the
Committee once again asked the Justice Department why the Vice President was not questioned
about the Wiriadinata coffee*®® The Justice Department was aso informed that the Committee
had possession of the origind tape of the December 15, 1995, coffee, the best possible source of
the information. The Justice Department did not respond.

At ahearing on July 20, 2000, the Committee directly questioned four top-leve Jugtice
Department officids about the Vice President’ s comments at the December 15, 1995, coffee.*®*
The Justice Department officials refused to comment on any aspect of the tape:

Mr. Barr: | ask again, is this tape, is this coffee, are these
individuds, is this language, of interest to the
Department of Justice?

Mr. Robinson: | canot comment on the invedigative maiter but

obvioudy we are here, we have heard it and we
receive lots of information from Congress and other
sources.  Whenever we get information, we look at
it caefully as a generd propostion, but | can't

5% The Role of John Huang and the Riady Family in Political Fund-Raising: Hearings before the House Comm. on
Government Reform, 106" Cong., 9-11 (December 17, 1999) (preliminary transcript).

460 | etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (July

18, 2000) (correspondence between the Committee and the Justice Department iscontained in Appendix 1).

481 The Justice Department witnesses were James Robinson, Assistant Attorney General, Criminal Division; Alan
Gershel, Deputy Assistant Attorney General, Criminal Division; Robert Raben, Assistant Attorney General, Office

of Legidative Affairs; and Robert Conrad, Supervising Attorney, Campaign Financing Task Force.
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comment on the specifics of our investigations. It
would be inappropriate.*®?

In an attempt to assess how carefully the Justice Department has reviewed this evidence,
if a dl, the Committee wrote to the Justice Department on August 1, 2000, and asked if Justice
Department lawyers had ever listened to the original White House tape of the Wiriadinata
coffee*®® The Judtice Department refused to answer the question, stating:

[I]t would be inappropriate for this Department to provide such
information concerning an ongoing invedtigation, both in terms of the
ethicd respongbilities of federal prosecutors, and in terms of our duty to
avoid any gppearance of undue externd influence on our investigations.***

Apparently, the high-minded ideal which prevented the Justice Department from discussing basic
facts about the videotape with the Congress does not apply to its relationship with the media On
July 19, 2000, an unnamed Justice Department source leaked the Department’ s interpretation of
the substance of the tape by telling the press that it was unclear what was said on the tape
because of “poor audio.”®

Vice Presdent Gore and his White House surrogates have been unwilling to explain the
Vice Presdent’ sremarks. The Vice Presdent himsdlf admitted it was his voice, but deflected
guestions by saying it was a palitical attack using news that had been available for years*®® The
White House offered, off-the-record only, that the Vice President may have said “ Godfrey,”
rather than “Riady,” areferenceto H. Lee Godfrey, who aso attended the December 15 coffee.
Even the White House refused to go on the record with this defense, and the Vice President did
not embrace it.*’

If the Vice President told Arief Wiriadinata that the DNC issue advertisements should be
shown to James Riady, it would congtitute a Significant piece of evidence that top White House
officias may have been aware of illegditiesin the 1996 presdentia campaign. The Justice
Department’ s purposeful refusa to examine the evidence or to question the Vice President on
this matter clearly demondrates its unwillingness to pursue an honest and thorough investigetion.

On September 25, 2000, nine months after the Committee firgt highlighted the December
15, 1995, coffee tape, the Justice Department findly informed the Committee it would ask for

%52 Has the Department of Justice Given Preferential Treatment to the President and Vice President: Hearing
befor e the House Comm. on Government Reform, 106™ Cong., 41 (July 20, 2000) (preliminary transcript).

463 |_etter from James C. Wilson, Chief Counsel, Committee on Government Reform, to Robert Raben, Assistant
Attorney General (August 1, 2000).

464 |_etter from Robert Raben, Assistant Attorney General, to James C. Wilson, Chief Counsel, Committee on
Government Reform (August 4, 2000).

485 Justice Says White House Coffee Tape Unclear; Hearings Scheduled Tuesday [sic] (viewed July 19, 2000)
http://www.cnn.com/2000/ALLPOLITICS/stories/07/19/burton.gore/index.html.

466 congressman Focuses on Gore Videotape Comment, Associated Press, July 19, 2000.

“87 Don Van Natta Jr., Questions Raised by House Panel About Gore Remark at a 1995 Fund-Raiser, New Y ork
Times, duly 19, 2000, at A21.

71



the videotape. As of October 10, 2000, though, it till had not made a written request for the
videotape.*®®

B. The Justice Department Has Failed to Question the President and Vice
President Effectively

1. Delay in Asking Relevant Questions

From the beginning of the campaign finance scandd, it was clear that President Clinton
and Vice President Gore were knowledgeable witnesses and possible participants in a scheme to
bring illegd money into the DNC to finance their re-election. Accordingly, it was important for
the Justice Department to interview the President and Vice President—both thoroughly and
expeditioudy. However, the Justice Department waited over three years before asking the
President or Vice President about most aspects of the fundraising scandal.

The Justice Department interviewed President Clinton two times and Vice President Gore
four timesin 1997 and 1998.4° The Justice Department purpossfully restricted the topics
covered in the six interviews to the DNC issue advertisements and telephone solicitations from
the White House. The judtification for limiting the interviews to those two issues was because
they were the subjects of preliminary investigations under the Independent Counsd Act. This
rationale, however, fals to explain why they could not have been asked about other pertinent
subjects.

Under the Justice Department’ s self-imposed restriction, the President and Vice President
would not be interviewed about their interaction with various criminds and questionable
individuas because those investigations were not part of a preliminary investigation under the
Independent Counsel Act. However, the Justice Department  ignored evidence that the President
and Vice President were possibly aware of illegd activity. In addition, the Justice Department
ignored the fact that the Presdent and Vice Presdent were sgnificant witnessesin the
investigation. In some ingtances, President Clinton and Vice President Gore were the only
available witnesses. Thus, there was no acceptable investigative reason for the failure to ask
questions about important subjects. It appears, moreover, that the Presdent and Vice President
recaived preferentid trestment at the expense of the campaign finance investigation.

On April 25, 1999, due to concerns that the President and Vice President were receiving
preferentia trestment, the Committee subpoenaed al Task Force interviews with President
Clinton and Vice President Gore. 1n response to the Committee’ s subpoena, the Justice
Department, which previoudy supplied interview summaries to the Congress, announced a new
policy of refusing to provide such summaries. The purported basis for the new Justice

468 |_etter from Robert Raben, Assistant Attorney General, Department of Justice, to Dan Burton, Chairman,
Committee on Government Reform (September 25, 2000). Several days after the September 25, 2000, |etter, an FBI
agent called the Committee staff and requested the videotape. Committee staff informed the FBI agent that the
Committee would like to receive awritten request before it turned over the original evidence to the FBI. The agent
agreed to ask a Justice Department lawyer to send a written request to the Committee. Asof October 10, 2000, the
Committee has not received the request.

469 pregident Clinton was interviewed on November 11, 1997, and November 9, 1998. Vice President Gore was
interviewed on November 11, 1997, June 10, 1998, August 8, 1998, and November 11, 1998.
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Department policy was that the public release of the interview summaries would have a chilling
effect on future witnesses' cooperation, thereby harming law enforcement efforts.*”°

In December of 1999, the Justice Department finally alowed the Committee to review
the interview summaries of the President and Vice President, but not to have copies.*”* The
Committee' s review in December 1999 found that the Justice Department had questioned the
President and Vice President only about DNC issue advertisements and telephone solicitations at
the White House. After three years of investigation, the Justice Department had not asked
President Clinton one question on the following issues:

e The Presdent’ s relationship with James Riadly.

e John Huang's placement at the DNC.

e White House coffees and other perks offered in exchange for contributions.

e The Presdent’s interactions with Johnny Chung and the reasons Chung was
given access to the White House.

e ChalieTri€ s contributions to the Presdential Lega Expense Trudt.
e Chalie Trie' s gopointment to the Bingaman Commisson.

e The Presdent’s attendance at the July 30, 1996, fundraiser with James Riady
and three of his Asan business associates.

e The February 6, 1996, White House coffee with Charlie Trie and Wang Jun.

e The June 18, 1996, White House coffee with Huang, Pauline Kanchanalak and
the CP Group from Thailand.

e The Presdent’s attendance at the February 19, 1996, May 13, 1996, and July
22, 1996, fundrasers, where numerous foreign nationals atended and
contributed.

e The Presdent’s five-minute mesting with John K. H. Lee, a Korean nationd,
in exchange for $250,000.

Similarly, the Vice Presdent was not questioned for three years about the following topics:

e TheHs La Temple.

470 etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General
SDecember 14, 1999).

1 The Justice Department’ s attempt to withhold these interview summaries from the Committee is discussed in
detail later in thisreport.
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e TheVice Presdent’srelaionship with MariaHsa

e TheVice Presdent’s relationship with John Huang.

e TheVice Presdent’ srelationship with Howard Glicken.
e White House coffees.

e Senator Gore's 1990 trip to Asawith Hsa and Huang.

e The September 27, 1993, fundraiser with Huang and China Resources
Chairman Shen Jueren.

e TheFebruary 19, 1996, fundraiser at the Hay Adams.

On December 15, 1999, the Justice Department finally produced the interview summaries
of Presdent Clinton and Vice President Gore. The Committee publicly announced the
deficiencies of the interviews on December 16, 1999. The Jugtice Department’ slast interviews
with the President and Vice President were in November 1998, and there was no evidence that
the Justice Department intended to question them again.  Since the Justice Department
unreasonably withheld the interview summaries from the Committee, the Justice Department
would not have publicly reveded them voluntarily. However, once the Committee announced
the Justice Department’ s complete failure to ask a single question of the President or Vice
President about foreign money or their knowledge of various criminds in the campaign finance
investigation, the President and Vice President were re-interviewed in April 2000.

2. Favorable Circumstances of the April 2000 I nterviews

The April 2000 interviews were conducted differently than the previous Six interviews
with the President and Vice President. Thistime, the Presdent and Vice President were both
under oath and the interviews were transcribed.  This provided the Justice Department with the
benfit of having aclear record of what was discussed, but it aso put the President and Vice
Presdent in a position where they could publicly release their interviews, theoreticaly
compromising the Department’ sinvestigation. In addition, the Task Force afforded the President
and Vice Presdent an extraordinary courtesy by supplying the exhibits that were to be used in
the interviews beforehand.*"

By prior agreement with the Task Force, both President Clinton and Vice Presdent Gore
were given copies of their April 2000 interview transcripts. The Committee is unaware of the
Presdent and Vice President or any other witness receiving copies of any of their previous

472 The Department was also under atime limit in itsinterview of President Clinton. President Clinton and his
attorneys agreed to an interview with Robert Conrad by April 7, 2000. However, two days before the scheduled
interview, and the day after the Vice President’ s contentious interview with the Task Force, the President
rescheduled hisweekly Saturday Radio Addressto Friday, April 21, 2000, the day of the Task Force interview. Mr.
Conrad, who had previously been given as much time as necessary to compl ete the interview, then had to cover
forty-three topicsin less than four hours. Letter from Robert J. Conrad, Jr. to Beth Nolan, et a., April 11, 2000;
Letter from Robert J. Conrad, Jr. to Beth Nolan, et al., April 20, 2000.
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interviews. Task Force Chief Robert Conrad explained that they were provided with a copy of
the transcripts as a result of negotiations with the President and Vice President’ s counsels*™®

The Justice Department had consigtently told the Committee that any release of interview
summaries or transcripts would harm ongoing investigations. However, by dlowing the
President and Vice President to have copies of the transcripts, they contradicted their own
argument. Again, it gppears the President and Vice President were accorded preferentia
treatment. At the Committee' s July 20, 2000, hearing, al of the Justice Department officids
present agreed with Attorney Generad Reno's statement to the Committee thet, “Significant harm
to ongoing investigations would result from the disclosure of the records of the recent
interviews.”** Digregarding any harm that might come to the Justice Department’ sinvestigation,
Vice Presdent Gore released his interview transcript to blunt media reports that the Task Force
had once again recommended an outside prosecutor to investigate the Vice President.*”®
President Clinton followed suit and released his testimony on July 24, 2000.%

C. The Justice Department Failed to Pursue Relevant Documents
1 Failureto Subpoena Relevant Records

The Committee was concerned about the Justice Department’ s ability to conduct afair
and impartid invegtigation, particularly in light of its numerous missteps and failures.  In order
to carry out its oversght investigation of the Justice Department, the Committee decided review
document requests and subpoenas sent by the Justice Department to the White House, the
Commerce Department, the State Department, and the DNC so that it could determine how
thorough the Justice Department investigation had been.

After the Committee obtained records from the White House and Commerce Department
which reveded how incomplete and incompetent the Justice Department investigation had been,
the Justice Department began a concerted effort to kegp the Committee from obtaining the
subpoenas served upon both public and private entities by the Justice Department. As aresult of
the Justice Department’ s efforts, which are described in detail below, the Justice Department has
limited the Committee’ s oversight of the Justice Department investigation, and covered up the
Department’ s biased investigation from any further public scrutiny.

a The White House

On March 16, 2000, the Committee subpoenaed the White House to produce subpoenas
and document requests it had received from the Task Force. These records were received nearly
five months later on August 10, 2000. The White House obvioudy had thousands of documents
relating to numerous individuas involved in the campaign finance investigation, and the Justice

“"3 Has the Department of Justice Given Preferential Treatment to the President and Vice President: Hearing
before the House Comm. on Government Reform, 106" Cong., 49 (July 20, 2000) (preliminary transcript).

474 | d. at 112-113 (2000).

7 |d. at 107-109.

476 The Committee subpoenaed the transcript of the President’s April 21, 2000, interview after the Vice President
publicly released his transcript. When the President produced a copy of his transcript to the Committee, he also
gave acopy to the media.
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Department subpoenaed many documents from the White House. However, in certain crucia
cases— MariaHsa, Ernest Green, and Mark Middleton — the Justice Department either failed to
ask the White House for documents or they requested the documents only very recently, years
after the individud’ sinvolvement in the scanda became known.

The Task Force never asked the White House for records concerning MariaHsa. Hsa
had a close relaionship with Vice President Gore spanning ten years. The Justice Department
prosecuted Hsafor funneling illegd contributions to the DNC in support of Vice President
Gore svidgttotheHs La Templein April 1996. Y e, the Justice Department never subpoenaed
the White House for records rdating to Hsa. Thisfailure meant that the Justice Department
brought a case againg Hsawithout a full understanding of Hsd s interactions with White House
officids*’” The Justice Department did subpoena records on MariaHsiafrom Ann Lewis, the
White House Communications Director.*”® However, that subpoena, sent to Lewisin her
personal capacity, in no way obligated the White House to produce any records regarding Hsia.*”®

The Justice Department did not subpoena the White House for records on Ernest Green or
Mark Middleton until March 2000. Both Green and Middleton were key playersin the campaign
finance scandd in that each could provide substantid amounts of information about the
fundraiging activities of Charlie Trie, John Huang, and ther interaction with the Clinton
Adminigration.

Green and Charlie Trie were fundraisng and business partners from 1994 to 1996. Green
and Trie were frequent visitors to the White House and each were friends of President Clinton.
Green used hisinfluence in the DNC and Clinton Adminigtration to help Trie, and Triein return
tried to find business opportunities for Greenin Asa In 1998, Green became the focus of a
Justice Department investigation for perjury relating to his tesimony before Congress on Charlie
Trie

Unlike Green, Middleton invoked the Fifth Amendment againgt self-incrimination and
has refused to cooperate with the Committee. Mark Middleton isakey figure in the campaign
finance scanda. Middleton served as the principa White House contact for both John Huang
and Charlie Trie. Once Middleton left the White House, he traveled to Asawith Trie and
courted many foreign businessmen. Middleton frequently brought his foreign business clientsto
the White House. The White House had numerous records of Middleton bringing hisforeign
business clients to the White House, at times to meet the President, First Lady, or the White
House gaff. Middleton’s extengve involvement in the campaign finance scandd dl centers
around the White House. There cannot be any investigation of Middleton, much less a serious
one, without his White House records.

47" The Vice President also was not questioned about his relationship and interaction with Hsia until after her
conviction.

478 Justice Department Subpoena for documents to Ann Frank Lewis, August 13, 1997 (Exhibit 13).

479 The subpoenawas sent to Lewis on August 15, 1997, immediately after the Task Force interviewed Lewis, even
though Lewis had no substantive knowledge of the individuals or the White House' s involvement in campaign
finance improprieties or illegalities.
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In 1999, the Committee obtained a document from the Justice Department that indicated
that the Department’ sinvestigation of Middleton was “reinvigorated” in light of Charlie Tri€'s
cooperation with the Justice Department.®  In fact, when Charlie Trie tetified before the
Committee in March 2000, the Justice Department requested that the Committee refrain from
asking any questions about Middleton or Green because they were part of ongoing
investigations.

The Justice Department’ s subpoenas to the White House reved a great ded about the
Department’ sinvestigation. While the Attorney General has frequently stated that the Task
Forceisfreeto follow any evidence, it is obvious that the Task Force is avoiding gathering
critical evidence. Itisdifficult to believe that Justice Department prosecutors Smply forgot to
ask for this crucid evidence. Rather, it is possble that the Attorney Generd and her staff felt
hesitant to pressure the White House which they serve to produce documents. Furthermore, as
has become abundantly clear in the Justice Department investigetion of the e-malls that have
been withheld by the White House, it seems that the Justice Department is subordinate to the
White House where document requests are concerned. An independent counsel would not
experience this same conflict, and likely would have obtained the necessary documents.

b. The State Department

On August 4, 2000, the Committee sent a subpoenato the State Department for any
requests or subpoenas it recelved from the Justice Department in the course of the campaign
finance investigation. The Justice Department’ s requests to the State Department were
particularly critica due to the numerous foreign nationas involved in the investigation and
adlegations of foreign governments funnding illegd contributions into the DNC.  If the Justice
Department was serious about its investigation, it would ask the State Department to pressure
foreign governments to provide access to the necessary documents and witnesses.

Rether than comply with the Committee’ s subpoena, the State Department turned to the
Justice Department, to see whether it should comply. The Justice Department directed the State
Department to redact from their submission to the Committee any informetion that related to
ongoing investigations. The Judtice Department’ s position was more fully explained ina
September 25, 2000, letter from Assistant Attorney General Robert Raben, which claimed that
the Justice Department had aright to redact information that related to ongoing investigetions
from State Department documents.*#*

The Judtice Department’ s position is legdly groundless, and moreover, hasin practice,
been abused by the Justice Department. When the Committee did findly receive documents
from the State Department, they were redacted so that dmost every substantive piece of
information was taken out. It isdifficult to believe that the Justice Department gtill has so many
ongoing investigations. If the Department’ sinvegtigation is as far-flung asits redactions

480 isting of Task Force Cases, June 4, 1999 (Exhibit 14).
481 |_etter from Robert Raben to Chairman Dan Burton, September 25, 2000.
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ugges, it is not equipped to handle such an investigation, having, as of December 31, 1999,
only 13 attorneys and 12 agents, down from 24 attorneys and 67 agents in 1997.%%2

Moreover, one specific redaction by the Justice Department suggests that the Department
isacting in bad faith, and that it is redacting materid that does not relate to ongoing
investigations. The Committee has been able to determine, by comparison with the same
subpoena from the White House that was not redacted, at least two names redacted by the State
Department at the Justice Department’ sindstence: Liu Chao-Ying and her father, Generd Liu
Huaging.*** Liu Chao-Ying, acolond in the Chinese military, gave $80,000 to the DNC through
DNC fundraiser Johnny Chung. Liu Chao-Ying dso introduced Chung to Generd J Shengde,
the head of Chinese military intelligence, who gave Chung an additiona $300,000 to funndl into
the DNC. Generd Liu Huaging, was the Vice Chairman of the Centra Military Commission,
and reportedly oversaw the Chinese army’ s modernization program. He was aso amember of
the Standing Committee of the Politburo of the Communist Party.

Aslate as June 4, 1999, the Task Force had aready listed Liu Chao-Ying asa*“Pending
Inactive Investigation™*®* The Task Force had not listed any investigation of Generd Liu
Huaging as of June 1999. Both Liu Chao-Ying and Generd Liu Huaging are Chinese naionds
living in China, and the Committee is unaware of any Justice Department or State Department
effortsto have Liu Chao-Ying or her father extradited. Furthermore, the Justice Department
presented no objections to the Committee’ s public hearings with Johnny Chung where he
extengvely discussaed hisinteractions with Liu. 1t istroubling thet they would dlow their ar
witness againg Liu to testify publicly about his dealings with her, and then cdlaim that periphera
documents relating to her are part of an ongoing investigation. The facts suggest thet it ishighly
unlikdy Liu Chao-Ying or Liu Huaging are the subjects of active Justice Department
investigations. Rather, it appears that once again, the Justice Department is making a bad faith
effort to shidd itsdf from Congressond oversight.

C. The DNC

On August 3, 2000, the Committee subpoenaed the DNC to produce the subpoenas and
document requestsit received from the Justice Department.  For the next six weeks, the DNC
failed to comply with the subpoena. During this period of time, counsd for the DNC informed
the Committee that they had concerns about complying with the subpoena, based on warnings
accompanying a number of the subpoenas that they were not to be publicly disclosed. Counsdl
for the DNC attempted to contact the Justice Department during this six week period to
determine whether the Justice Department objected to the DNC's compliance with the
Committee subpoena. DNC counsd claimsthat despite anumber of contacts with the Justice
Department, he was unable to obtain a definitive answer from the Department. Accordingly, as
of September 26, 2000, the Committee’ s subpoena had <till not been satisfied. Therefore, when
Deputy Assigtant Attorney General Alan Gershd appeared before the Committee, he was asked
about the DNC subpoena:

“82 Briefing Report by the U.S. General Accounting Office, “Campaign Finance Task Force: Problems and
Disagreements Initially Hampered Justice’ s Investigation,” May 2000, at 48.

483 Subpoena to the Custodian of Records, Executive Office of the President, May 26, 1998.

484 | isting Task Force Cases, June 4, 1999 (Exhibit 14).
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Committee Counsd: We adso subpoenaed the DNC. We asked the DNC for
subpoenas served upon it by the task force. Now, despite
the fact that the subpoena was served over Six weeks ago,
the DNC has faled to comply because the Department of
Jugice has prevented it from doing so. This was
communicated to us today. The DNC, however, is ether a
witness or atarget of the Department in this investigation.

Now | am going to read some words that your immediate
superior, Assgant Attorney General Robinson, spoke at
our lag hearing. He tedtified under oath: “dthough a
prosecutor may prefer that a witness not disclose
information about a pending case, the government does not
have any right to dictate who a witness can or cannot talk
to. Witnesses do not belong to either Sde of a matter. As a
matter of due process and prosecutorid ethics, the
government cannot thresten or intimidate a witness for the
purpose of preventing a witness from talking to a subject or
a target of invedigation or from exercisng ther Frd
Amendment rights.”

Now, isn't that what the Department of Justice is doing
now in tems of preventing the DNC from complying with
the Congressiona subpoena?

Mr. Gershd: Absolutely not. The DNC has never been told not to
comply with this Committee's subpoena.  To the contrary,
its not my underdanding. | have not had contact with
them. It's my underdanding they were told to fully comply
with the subpoena.*®®

Shortly after the hearing, Mr. Gershe attempted to clarify his statement in aletter:

Some members of the committee had the mismpression that the Department was
preventing the DNC from complying with its subpoena | dso may have
contributed to the confuson by offering my mistaken understanding that the DNC
had been told by the Department to fully comply with the subpoena

| want to clarify that the Department takes no postion on the issue of the DNC's
rights and obligations concerning compliance with a Congressionad subpoena.
That is an issue between the DNC and the Congressond committee. It certainly

485 Contacts Between Northrop Grumman Corporation and the White House Regarding Missing White House E-
Mails: Hearing before the Committee on Government Reform, 106" Cong., 111-12 (September 26, 2000)
(preliminary transcript).
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has never been the Department’s intent to prevent or discourage compliance with
a Congressiona subpoena.*®®

Leaving aside the dramatic difference between Gershd’sinitia testimony that the DNC was
told to “fully comply” with the subpoena, and his later satement that the Department “took no
position” on the DNC's compliance, the effect of the Department’ s actions was clear.*®” Two
months have passed since the Committee issued its subpoena, and the DNC has not complied
with the subpoena.

After the September 26, 2000, hearing, DNC counsel caled and then wrote to the
Committee to express their “concern” regarding Committee’ s counsd’ s representations at the
hearing. DNC counsdl took the pogition that the DNC was never “prevented” from complying
with the Committeg’ s subpoena. Rather, in their mind, the Justice Department had protested the
Committee subpoena, and had raised “admonitions’ with the DNC about disclosing the
subpoena.*®® The DNC tried to resolve these issues prior to the Committee' s hearing, and was
unsuccessful. In the mind of DNC counsdl, such conduct by the Justice Department did not
“prevent” the DNC from complying the with the Committeg’ s subpoena.

However, there is ample evidence that the Justice Department’ s actions have
prevented timely compliance with the Committeg’ s subpoena

e A number of Justice Department subpoenas to the DNC warned the DNC
that “[blecause this subpoena relaes to an ongoing officid crimind
investigation being conducted by the Federa Bureau of Invegtigation, it is
requested that you not disclose the existence of the subpoena for an
indefinite period of time  Disclosure may impede the investigation and
interfere with the enforcement of the law.™®  Such directions are,
however, contrary to the ethicd sandards of prosecutors outlined by
Assgant Attorney Generd Robinson before the Committee.

e In a leter to the Committee, which was copied to the DNC, Assgant
Attorney General Raben expressed concern about the Committee's
subpoena to the DNC. In that letter, Raben stated that “1 am writing to
express the Department’s serious concern about the Committee's recent
practice of subpoenaing public and private sector entities to produce
copies of grand jury subpoenas and other documents relating to evidence
gathered by the Campaign Financing Task Force, including subpoenas and

486 |_etter from Alan Gershel, Deputy Assistant Attorney General, to Judah Best, Debevoise & Plimpton (September
29, 2000) (Exhibit 15).

“87 The Justice Department’s position with respect to the DNC's compliance with alawful Congressional subpoena—
that it can take no position— gives an indication of the Department’ s lack of respect for Congress. Given this
position, it isdifficult to see how the Department could prosecute any party for obstructing or failing to comply with
a Congressional subpoena.

488 These comments were made by Judah Best, counsel for the DNC, during a telephone conversation on October 4,
2000.

489 See, e.g., Letter from Daniel O’ Brien, Assistant United States Attorney, to Custodian of Records, Democratic
National Committee (January 21, 2000) (Exhibit 16).
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documents reating to ongoing crimind investigaions™®  The only
private sector entity to which the Committee directed such a subpoena was
the DNC. The Jusice Depatment's expresson of “serious concern’
about the DNC subpoena was in conflict with the Department’s officid
pogition that it could take no postion on whether the DNC should comply
with the subpoena

Indeed, these protests had their intended effect, as on October 6, 2000, the DNC
informed the Committee that it would not comply with the Committee' s subpoena.*®* In his
letter to the Committee, DNC counsdl repeatedly cited the fact that the Justice Department had
“protested” the Committee’ s subpoena, and that the Department had concerns about the effect
of compliance with the subpoena on ongoing investigations. Claiming that it wanted to protect
these ongoing investigations, as well as the reputations of individuas named in the subpoenaed
documents, the DNC refused to comply with the Committeg’ s subpoena.**2

At the conclusion of this matter, it is clear that both the DNC and the Justice Department
have worked together to keep the Committee from obtaining information which might be
extremely embarrassing to the Department of Justice and which might expose the DNC to
additiona investigation, as happened to the White House when it became clear the Justice
Department had failed to ask the President and Vice President so many important questions.
The Jugtice Department’ s admonitions and protests regarding the Committeg’ s subpoena sent
the clear message to the DNC that it should not comply with the Committee's subpoena. At the
sametime, in hisletter of September 29, 2000, Mr. Gershel did state that the Department took
no position on the Committee’ s subpoena. Therefore, in the fina analyss, it isthe DNC that
has decided to willfully disobey alawful Congressiona subpoena®®®

2. The Justice Department Failed to Obtain a Timely Search
Warrant for Charlie Trie sResdence

In 1997, a serious dispute arose between Justice Department attorneys and FBI agents
regarding decisions made by the Jugtice Department in the investigation of Charlie Trie. The
dispute concerned whether the Justice Department justifiably rejected a FBI request for a search
warrant for Tri€'s resdence after the FBI found documents discarded in the trash that were
responsive to a subpoena.*®**

490 | etter from Robert Raben, Assistant Attorney General, to Dan Burton, Chairman, Committee on Government
Reform (September 25, 2000) (emphasis added).

491 |_etter from Judah Best, Debevoise & Plimpton, to Dan Burton, Chairman, Committee on Government Reform
(October 6, 2000) (Exhibit 17).

492 The mere fact that the DNC shows such interest in protecting the integrity of the Justice Department investigation
speaksvolumes. The DNC isat the center of the campaign fundraising scandal. The fact that the DNC isworking

in tandem with the Justice Department to keep information about the investigation out of Congress’ hands suggests
that the DNC is trying to hide something about the investigation. If the subpoenasto the DNC are anything like the
subpoenasto the White Housg, it islikely trying to hide the fact that the Justice Department has conducted a weak
and politically biased investigation.

498 The DNC and their counsel have along history of misrepresentations to the Committee. These are detailed in
Chapter Il of the Committee's Interim Report on the campaign fundraising investigation.

494 Around 1996, Trie began to use hisresidence in Little Rock as the office for his Arkansas companies,
consequently most of his business records were at that location.
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On March 7, 1997, MariaMapili, Charlie Trie' s bookkeeper, was served with a subpoena
for documents by the Senate Committee on Governmentd Affars*®> Mapili contacted Triein
Asaand informed him that she had been served with a subpoena from the Congress. According
to Mapili, Trie told her to throw away certain documents caled for in the subpoena*®® Mapili
began to destroy documents specified by Trie, but a some point, Mapili became nervous and hid
documentsinstead of destroying them. The FBI found in Trie and Mapili’ s garbage a number of
documents relevant to the fundraiaing investigation, and which were responsive to the Senate

subpoena.

FBI Speciad Agent Roberta Parker and her partner, FBI Specid Agent Kevin Sheridan
requested search warrants for Tri€' s residence because they believed that Mapili was obstructing
judtice by destroying evidence. The agents were told by Task Force chief, Laura Ingersoll, that
grand jury subpoenas had to be served before probable cause for search warrants would exist.*”
A grand jury subpoenawas served on Mapili on June 27, 1997.4%

In the search of the trash after the grand jury subpoena was served, the FBI found
discarded financid statements and a check register for Daihatsu, along with afax cover sheet to
Antonio Pan. Agent Sheridan’s understanding from Laura Ingersoll was thet finding additiona
discarded documents after the grand jury subpoena was served would be sufficient evidence to
alow the FBI to obtain the search warrant.**® Agents Parker and Sheridan began drafting an
affidavit for search warrants for the resdences of Trie and Mapili on July 1, 1997, and gave a
copy to the Justice Department attorneys. Agents Parker and Sheridan had not heard of any
opposition to the search warrants up to this point.>*°

On July 2, 1997, Justice Department attorneys Jonathan Biran and William Corcoran had
atelephone conference with Lee Radek, and during this discussion, the three Department
lawyers decided that there was no probable cause for the warrants.>®* This decision contradicted

498 The Committee requested records from Triein aletter to Trie' s attorneys on January 20, 1997. Trie's attorney
said that because of the Justice Department’ s criminal investigation, they would not comply with the Committee’s
document request. In February 1997, the Committee attempted to serve a subpoena on Trie' s attorneysin
Washington, D.C. , but the attorneys refused to accept service.
49 Testimony of MariaMapili at 21, U.S. v Yah Lin “Charlie’ Trie, No. LR-CR-98-239 (D. AR, May 18, 1999).
Mapili received immunity and testified against Trie during histrial in Little Rock, Arkansas on obstruction of justice
%17arges in April 1999. Beforethetrial was completed, Trie reached a plea agreement with the government.

Id.
498 The FBI charged that the timing of the grand jury subpoena cost them avaluable investigative lead. The Justice
Department and the FBI had already agreed to place a pen register on Mapili’ s telephones to record the telephone
numbers of incoming and outgoing calls made after Mapili was served with the grand jury subpoena. Before the pen
register wasin place, FBI Special Agent Daniel Wehr, in Little Rock, Arkansas, was ordered to serve the grand jury
subpoena on Mapili. Both Agent Wehr and FBI Special Agent in Chargein Arkansas Ivian Smith complained that
the decision to prematurely serve the subpoena before the pen register was installed cost them avaluable lead. The
Justice Department’ s Handling of the Yah Lin “ Charlie” Trie Case: Hearing Before the Senate Comm. on
Governmental Affairs, 106" Cong., 52-53 (September 22, 1999).
499 I nterview of Kevin Sheridan, Committee on Government Reform, at 2-3 (September 13, 1999).
%00 | nterview of Roberta Parker, Committee on Government Reform, 4 (August 27, 1999); Interview of Kevin
Sheridan, Committee on Government Reform, at 3 (September 13, 1999).
*01 Buring the telephone conference, Lee Radek acknowledged the deteriorating relationship between the Task Force
and the FBI when he advised William Corcoran that they were not to seek a search warrant in Little Rock without
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everything the FBI had been told up to this point. While Ingersoll conceded that the discarded
documents were relevant, she said that before a warrant could be obtained, there also needed to
be proof that Mapili was knowingly destroying the documents to avoid producing them. %

Ingersoll told FBI agents Kevin Sheridan and Laura Laughlin that the search warrants
were regjected, but she could not give agood answer as to why there was no probable cause.>*
Ingersoll sent an e-mail to her superiors on July 7, 1997, stating thet the “ case agent” and
Laughlin conceded that there was no probable cause for the search warrants.>®* In her testimony
before the Senate, Ingersoll admitted she was referring to Agent Sheridan, but Agent Sheridan
denied that he ever conceded that there was no probable cause for the warrants.>®> Both Agents
Parker and Sheridan found the refusal to pursue search warrants in this case to be abnormal
compared to their other experiences.>®

The Justice Department imposed a higher standard than necessary for a search warrant. A
search warrant needs to be supported by probable cause. Probable cause exists “where the
known facts and circumstances are sufficient to warrant a man of reasonable prudence in the
belief that contraband or evidence of acrime will be found.”®" The question was smply whether
it was reasonable to believe, given the known facts and circumstances, that Mapili was
obstructing the subpoenas, not whether it could be proven.

After the search warrant request was denied, the FBI agents continued to investigate the
matter. Agent Parker spoke with Agent Danid Wehr in Little Rock and they listed documents
found in the trash covers that were not produced pursuant to the grand jury subpoena.®®® Task
Force attorney Jonathan Biran and Agent Parker then traveled to Little Rock to compare the
documents recovered in the trash with the documents produced pursuant to the grand jury
subpoena. After the review, Biran advised Ingersoll that there was no basis for an obstruction

his personal approval. Radek’s purpose behind this decision was to inject himself between the FBI and Ingersoll,
who was afrequent target of FBI attacks and criticisis. Interview of Lee Radek, Committee on Government
Reform, at 2 (September 17, 1999). Radek’s move added another bureaucratic layer to an already cumbersome
Erocess and required the approval of the Chief of the Public Integrity section on routine matters.

%2 | nterview of Lauralngersoll, Committee on Government Reform, at 6 (September 17, 1999).
%03 | nterview of Kevin Sheridan, Committee on Government Reform, at 3 (September 13, 1999). Ingersoll met with
Agents Sheridan and Laughlin in the afternoon of July 2, 1997, after the tel ephone conference with Lee Radek.
Ingersoll did not specifically recall meeting with Sheridan and Laughlin, while Laughlin recalled the meeting, but
could not remember what was said. Interview of Lauralngersoll, Committee on Government Reform, at 5
gSeptember 17, 1999); Interview of Laura Laughlin, Committee on Government Reform, at 2 (October 1, 1999).

% |ngersoll e-mail to Mark Richard, Bob Litt, and Lee Radek, July 7, 1997 (Exhibit 18).
%05 The Justice Department’ s Handling of the Yah Lin “ Charlie” Trie Case: Hearing Before the Senate Comm. on
Governmental Affairs, 106" Cong., 1% Sess., 78 (September 22, 1999); Interview of Kevin Sheridan, Committee on
Government Reform, at 3 (September 13, 1999).
%% gheridan said they had done searches before with alot less probable cause than there was in the Trie case.
Interview of Kevin Sheridan, Committee on Government Reform, at 5 (September 13, 1999); Parker said she had
never seen awarrant be rejected like this. Interview of Roberta Parker, Committee on Government Reform, at 8
gA ugust 27, 1999).

7 See Illinois v. Gates, 462 U.S. 213, 238 (1983); Beck V. Ohio, 379 U.S. 89, 91(1964); Brinegar v. U.S,, 338 U.S.
160, 176 (1949); Wong Sunv. U.S,, 371 U.S. 471, 479 (1963).
508 Roberta Parker memorandum to “Criminal Investigative”, July 25, 1997.
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prosecution againgt Mapili.>*° Agent Parker had a different assessment of the document review.

It was clear to Agent Parker that folders marked “President Clinton” and “Vice President Gore”

that contained only one or two documents were not complete aswas afax cover sheet indicating
five pages when only one was produced.>*°

The FBI agents were proven correct. On October 21 and 22, 1997, Mapili was
interviewed by the Task Force and FBI agents in anticipation of her tesimony before the grand
jury. During the interviews, Mapili admitted that she had destroyed documents and stashed other
documents that till remained hidden. Mapili had not informed her attorney or Trie' s atorneys
about the hidden documernts. In addition, Mapili admitted that she did this at the direction of
Charlie Trie, who told her to destroy certain documents after she received the Senate subpoenain
March 1997. On October 23, 1997, the FBI conducted simultaneous searches of Trie's resdence
and officein Little Rock and his office at the Watergate in Washington, D.C., uncovering many
responsive documents that had never been produced to investigators. On November 9, 1998,
Charlie Triewasindicted in Arkansas for obstructing the campaign finance investigetion of the
Senate Committee on Governmentd Affars>!

The Senate was not informed that Mapili was destroying records in response to their
March 1997 subpoena. The FBI agents were told not to have contact with the Senate
investigation.®*? Although Agents Parker and Sheridan were under the impression that Ingersoll
could contact the Senate should the need arise, Ingersoll denied it was her respongibility.
Ingersoll’ s superior, Lee Radek, said Ingersoll was free to contact the Senate with any pertinent
information.>** The explanation given by Ingersoll and Corcoran for not contacting the Senate
was that since they had not seen the Senate subpoena, they did not know what it subpoenaed, and
thus they were not in a position to determineif the documents found in the trash were responsive
toit>

Although Justice Department attorneys and FBI agents differed on their recollection of
the facts and the gpplication of the law, one area of general agreement was the degree of control
top-level Judtice Department officids exercised over the campaign finance investigetion. Lee
Radek, Chief of the Public Integrity Section and a 28-year veteran of the Justice Department,
dated: “we had the Attorney Generd regularly wanting to know how the investigation was
progressing. We had supervison of the Acting Assstant Attorney Generd on adaily basis,

%09 Interview of Lauralngersoll, Committee on Government Reform, at 7 (September 17, 1999). Biran told Ingersoll
that some of the documents were produced pursuant to the grand jury subpoena were incriminating and some other
documents that were destroyed were copies of documents that had been produced.

®19 Interview of Roberta Parker, Committee on Government Reform, 7-8 (August 27, 1999).

1 Indictment of Yah Lin“Charlie” Trie, U.S. v. Trie, No. LR-CR-98-239 (D. AR., Nov. 9, 1998)

®12 gheridan said they were told in writing not to contact the Senate. Interview of Kevin Sheridan, Committee on
Government Reform, at 4 (September 13, 1999). Parker said Ingersoll told them she would handle all liaison with

the Senate, and Parker took that to mean they should not contact the Senate. Interview of Roberta Parker, Committee
on Government Reform, at 8 (August 27, 1999).

513 Radek said there were no special restrictions on Task Force attorneys, but the usual procedures were to be
followed — informing superiors after the fact or going through the Congressional Affairs office. Interview of Lee
Radek, Committee on Government Reform, at 3 (September 17, 1999).

®14 Corcoran Memos, Attachment to Memorandum of September 29, 1997, at A -046; Interview of Laura|ngersoll,
Committee on Government Reform, at 3 (September 17, 1999).
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something that usually does not happen.”**> LauraIngersoll, former Chief of the Task Force and
a 11-year veteran of the Justice Department, said the degree of control exercised by the Justice
Department was “ unprecedented.”*® For the FBI agentsin the field, the Justice Department’s
contral of the investigation caused, “ problems of aggressiveness and timeliness of investigative
avenues [and] . . . investigative decisionmaking [thet] was dow, if at dl”>’

The Justice Department’ s decision-making process caused a subgtantia delay in the
Charlie Trieinvedigaion. Even when it did finaly issue agrand jury subpoenato Mapili, its
purpose was to scare Mapili into preserving the documents and not to investigate Trie's crimind
activity, even though many of Trie'sillegd activities had been publicly documented. Without
the FBI’ s insstence that something be done to preserve evidence, there was no indication that the
Justice Department intended to subpoena documents that proved very useful in the investigation
of Trie>8

D. The Justice Department Failed to Pursue Key Individuals and Entities
1. Failureto Pursuethe DNC

While the White House was the foca point for favors and access, the DNC served asthe
callection point for theillega foreign and conduit contributions. In that capacity, officids a the
DNC worked closdy with the individuas bringing in foreign conduit contributions, John Huang
and Charlie Trie. Huang and Trie both began their associations with the DNC as outsiders,
giving illegd foreign and conduit contributions in exchange for favors and access. By 1996, the
DNC had brought Huang and Trie inside the operation. Huang was a fundraiser working for the
DNC and Trie spent alarge amount of time soliciting contributions for Huang's events. No one
voiced any concerns about alowing Huang or Trie to work on the DNC's behalf.

Thereis evidence, however, that at least four officids a the DNC may have known of,
encouraged or even participated in, illega activities by Huang and Trie. Their knowledge of
illegd acts by Huang and Trie began at the very early stages of Huang and Tri€' s association
with the DNC. In interviews and depositions with the Justice Department and Congress, the
DNC officids gave very mideading and potentialy perjurious testimony to protect the DNC and
to cover up ther own involvement in the illegd activity.

Despite the fact that the Justice Department has al of the information about the DNC
officdas involvement in the fundraisng scanda, the Committee is not aware of any DNC
officid who has been under serious scrutiny by the Task Force. In severd instances, DNC
officias were questioned about their knowledge or participation in Huang and Tri€' sillegd acts,

®1% The Justice Department’ s Handling of the Yah Lin “ Charlie” Trie Case: Hearing Before the Senate Comm. on
Governmental Affairs, 106™ Cong., 99 (1999).

%18 1d. at 98. Ingersoll wasthe first chief of the Task Force. She was appointed to head the Task Force by Lee
Radek on November 1, 1996. When it became apparent that the Task Force was not doing its job properly, Attorney
General Reno replaced Ingersoll with Charles LaBellain September 1997.

17| d. at 12 (statement of Special Agent-in-Charge Ivian Smith). Agent Smithisa 25-year veteran of the FBI.

518 The Justice Department collected thirteen boxes worth of documents from Trie. The Committee examined the
documents and found a great deal of significant information that could not have been obtained from any other
source.
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but there is no evidence that the Jugtice Department intended to investigate thoroughly or
prosecute possible crimind acts by officials of the DNC. At other times, the Justice Department
completely ignored evidence of wrongdoing by DNC officids.

a Melinda Yee, DNC Director of Constituencies

Melinda Y ee was a key figure in the campaign fundraising investigation, as she had
contacts with John Huang and the Riadysin the 1992 eection dl the way through the 1996
eection. Yee met Huang in the late 1980s when she worked as the executive director of the
Organization for Chinese Americans, and Huang was just beginning his palitica involvement.
Melinda Y ee joined the DNC in 1990 as the Director of Congtituencies. When Y ee worked for
both the DNC and Clintor/Gore ' 92 during the 1992 campaign, she would occasiondly see
Huang in Los Angdes. After the eection, Y ee worked briefly for the Office of Presdentia
Personne before joining the Commerce Department in May of 199351

In deposition testimony before the Senate, Y ee was asked to recite the times she saw
Huang between their initid meeting and his employment with the Commerce Department in July
1994. Y ee dated that she saw him whenever the 1992 campaign went to Los Angeles, but she
could not recal any other specific meetings>?® Y eefaled to mention her interaction with Huang
in relation to the DNC' s trip to Asia between December 4-13, 1991, for DNC Chairman Ron
Brown. To ensure that the fundraising portion of the trip was successful, Y ee recruited John
Huang to raise money in Hong Kong. Y ee dso explained Huang' srole on the trip to Chairman
Ron Brown:

John Huang is our key to Hong Kong. He is dso interested in renewing
his truseeship to us on this trip through his Asan banking connections.
Hehas agreed to host a high dollar event for us in Hong Kong with
wedthy Adan bankers who are dather U.S. permanent resdents or with
U.S. corporate ties. He will meke sure tha dl of the hotd
accommodations, meals, and transportation are paid for by his bank. He
should be invited to be part of our delegation.>**

Y ee said John Huang agreed to host an event in Hong Kong with agod of $50,000.°# The
schedule for Chairman Brown shows dollar signs next to alunch and a dinner on December 10,
1991, hosted by the Lippo Group.>*

Huang tegtified that Y ee invited him to go on the trip and that he did arrange for Lippo to
pay the DNC's expenses. Huang gathered individuals together for alunch and dinner hosted by
Lippo, but he flatly denied that he ever promised to raise money or did raise any money in Hong
Kong:

519 Deposition of Melinda Y ee, Senate Committee on Governmental Affairs, May 9, 1997, at 14.

5204, at 198.

521 Memorandum from Melinda Y ee to RHB [Ronald H. Brown], October 15, 1991, DNC 0828866-67 (Exhibit 19).
522 Memorandum from Melinda Y ee to RHB [Ronald H. Brown], October 22, 1991, DNC 0828865 (Exhibit 20).
523 Memorandum from Melinda Y ee to Alexis Herman, et al., December 2, 1991, DNC 0828853-58 (Exhibit 21).
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Mr. Burton:  Exhibit number 109. That exhibit is a memo from Médinda
Yee to DNC Charman Ron Brown. Ms. Yee sad you
offered to host an event in Hong Kong with a god of
$50,000; isthat correct?

Mr. Huang:  The memo indicated that way. | did not redly offer
that $50,000.

Mr. Burton:  You never promised that. Did you say that you would
congder it? Did you say you would do it?

Mr.Huang:  She has proposed that | could do that.>*

Less than one year later, Huang and Y ee were again discussing fundraisng for the DNC.
In August of 1992, Huang asked Y ee to arrange a private limousine ride between James Riady
and then-Governor Clinton.>* 'Y ee made the arrangements and drafted a briefing memo to
Clinton. Huang provided her with the information for the memo. Y eewrote that Riady gave
$100,000 for the August 14, 1992, fundraiser and that he had, “the potentia to give much
more.”>?®  Although Huang denied talking to Y ee about future contributions, after Riady’s
limousine ride with Governor Clinton, Riady funneled over $640,000 to the 1992 campaign
through his employees.

Y ee invoked her Fifth Amendment right againgt sdlf-incrimination with the Committee
and refused to appear at a deposition.®?” She had previoudy given deposition testimony to the
Senate Committee on Governmental Affairsin May 1997. In her testimony to the Senate, Yee
directly contradicted her own DNC documents and Huang' s testimony on the subject of
fundraigng with Huang:

Q: Did you ever tak to John Huang about fundraisng?
A: No.

Q: When | say ever, | mean a any time. Did you talk to John Huang
about fund raisng, politica or campaign fund rasing?

A: Widl, | know he did fundraisng, but | was agan, in the politica
divison and he worked with the finance people on fundraisng
matters, specific fundraisng.

524 The Role of John Huang and the Riady Family in Political Fund-Raising: Hearings before the Comm. on
Government Reform, 106™ Cong., 192-195 (December 17, 1999) (preliminary transcript).

5 |d. at Part |, 73.

526 M emorandum from Melinda Y ee to Governor Clinton, August 14, 1992, CG92B-00543 (Exhibit 22).

527 etter from Nancy Luque to Barbara Comstock, Chief Counsel, Committee on Government Reform and
Oversight, July 17, 1998 (Exhibit 23).
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Q: Did you discuss fund raisng metters with him?

Not—I wasworking—I talkedto him about ~ political  issues. I
mean, if he had a fund raisang, it could have been mentioned, but if
he ad [d9c] to actudly do fund raisng, he worked with finance. |
mean, | just didn't, | wasn't—that wasn't my job.

Q: When are you taking about? You sad, you taked to John Huang
when he worked with finance at DNC.

A: No, no, I'm saying he worked with—I'm not g&ff forwarding. I'm
jus saying, when | was a the DNC or during the campaign, |
would work with him on these issues and campaign organizing.  |If
he had finance issues, he didn't work with me. He worked with
whoever he worked with and | don’t know who in the finance
divison. This was in 1992. I'm not taking about when he
actudly worked there.>*®

Y ee stestimony before the Senate cannot be reconciled with documents or the testimony of
John Huang. 'Y ee asked Huang to raise $50,000 for the DNC in Hong Kong and they discussed
Riady’s $100,000 and “potentid to give much more’ during the 1992 campaign.

The Jugtice Department should investigete Melinda Y ee about her relationship with John
Huang, her interaction with Huang for the DNC's 1991 trip to Ada, the 1992 limousine ride, and
the contributions that resulted from theride®* Thereis evidence that Y ee may have mided the
Senate about the nature of her relationship with Huang. Despite this evidence, the Committee
has seen no indication that Y eeis under active investigation.

b. David Mercer, DNC Deputy Finance Director

There is substantial evidence that DNC fundraiser David Mercer conspired with Jon
Huang to violate the Haich Act, and then lied about his actions when questioned by this
Committee. While he worked as a Commerce Department employee, Huang was congtrained in
the politica activities he could perform. Although Mercer was “mindful of the Hatch Act,” it did
not stop him from asking Huang repeatedly to violate the atute.>*® Mercer placed numerous
cdlsto Huang a the Commerce Department and asked at least once to meet him across the street
from the Commerce Department so Mercer could ask Huang to solicit contributions. At one

528 Deposition of Melinda Y ee, Senate Committee on Governmental Affairs, May 9, 1997, at 198-99 (emphasis
added).

529 Th)e Justice Department should also investigate Y ee’ s statements about APAC-Vote, an Asian American
organization set up for the 1992 campaign by NoraLum. Y ee denied that APAC-Vote was affiliated with the DNC,
but Y ee wrote to Lum stating that APAC-Vote was very important to the DNC and the DNC agreed to fund the
organization. In addition, Y ee wrote aletter authorizing Nora Lum of the “DNC’s APAC-V ote Project to open an
account under the name of ‘DNC/APAC’.”

%30 EB| Interview of David Lawrence Mercer, at 9 (April 27, 1998).
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point, Huang even asked Mercer not to get him involved in fundraising while he worked e the
Commerce Department.>** Mercer did not stop.

In June of 1995, Mi Ryu Ahn contributed $10,000 to the DNC. Ahn made the
contribution after she received four or five telegphone cdls from John Huang, who was working
at the Commerce Department.>*?  Although Huang stated that he did not solicit Ahn for her
contribution, Huang clearly referred her to Mercer.>*® Four days before receiving Ahn's $10,000,
Mercer left amessage for Huang at the Commerce Department that read: “Have talked to Mi.
Thank you very much.”** On the check tracking form used by the DNC to record both internd
and required information for the FEC, Mercer listed Jane Huang, John Huang’ s wife, asthe
solicitor of the contribution from Ahn.>* Mercer stated that he listed Jane Huang as the solicitor
because she was an active trustee and there was a connection between the Huangs and Ahn.>%
Statements from both John Huang and Mi Ryu Ahn contradict Mercer’ s contention. Huang
dated that Jane Huang most likely did not know Ahn and that Jane did not solicit contributions
while John worked at the Commerce Department.>*” Ahn could not recall ever taking to Jane
Huang, but she did remember that John Huang asked her to get involved with the DNC.>3®

John Huang aso introduced Mercer to Arief and Soraya Wiriadinata. In November 1995,
while Huang till worked at the Commerce Department, Arief and Soraya Wiriadinata each
contributed $15,000 to the DNC. David Mercer was the DNC contact for those two
contributions and he filled out their check tracking forms for the DNC. Mercer again recorded
Jane Huang, John' s wife, as the solicitor of the contributions.>*° Mercer was asked why he listed
Jane Huang, instead of John Huang, as the solicitor the contributions from the Wiriadinatas:

Q: How did you know to credit thisto Jane Huang as solicitor?

A: Through an underganding prior of the Wiriadinaas having
asociation with the Huangs.

How did that understanding come about?
| don’t know.

Q: But you understood that the Wiriadinatas and the Huangs were
associated. How did you understand they were associated?

A: | don't recdll.

331 EB| Interview of John Huang, at 57 (January 19-February 10, 1999).

%32 5 Rep. No. 105-167, at 1189 (1998).

333 EB| Interview of John Huang, at 26 (February 23-March 26, 1999).

3% 5 Rep. No. 105-167, at 1189 (1998).

535 1d. at 1189-1190.

536 EB| Interview of David Lawrence Mercer, at 7 (April 27, 1998).

537 EB| Interview of John Huang, at 27 (February 23-March 26, 1999).

%38 5, Rep. No. 105-167, at 1190 (1998).

%39 DNIC Check Tracking formsfor Arief Wiriadinata and Soraya Wiriadinata, DNC 1276337 and DNC1276338.
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Q: Why didn’t you put John Huang down as solicitor?

| don't recal why | - - you know, | don't recdll. | didn't, you know
- - | don't...I don’t recall. Jane could have - - | could have been
told that Jane was the one that brought these checks in. | don't
know. >4

Mercer could not explain his own actions because to do so would uncover Mercer’srolein
encouraging Huang to violate the Hatch Act.

John Huang and Arief and Soraya Wiriadinata al directly contradict Mercer’ s tesimony.
Not only did Arief say that John Huang solicited the November 1995 contributions, but both
Arief and Soraya denied ever speaking to or meeting with Jane Huang.*** Huang also stated that
Mercer tedtified fasdy:

Mr. Wilson:  But you do recdl, and | may be wrong on the complete
number, but on some of the DNC check tracking forms
your wife was liged as the solicitor of contributions from
the Wiriadinatas.

Mr. Huang:  I’'velearned that since | saw the documents.
Mr. Wilson:  Now, that was not correct you' ve testified, isthat right?

Mr.Huang:  That was not correct. My wife did not solicit those
contributions, no.>*

The Judtice Department should investigate David Mercer for knowingly giving fase
testimony to the Congress by stating that Jane Huang solicited the contributions from Mi Ryu
Ahn and the Wiriadinatas. Mercer’s fundraisng activities with Huang, while Huang was & the
Commerce Department, points to a greater concern: Mercer knew that the DNC was hiring
someone who was willing to bresk the law in return for contributions to the DNC.

C. Richard Sullivan, DNC Finance Director

In 1994, Charlie Trie and hisforeign financier, Ng Lap Seng, contributed $15,000 to the
DNC inillegd foreign money through the San Kin Yip Internationd Trading Company.
Documents show that DNC officids knew the money came from Ng Lap Seng and may have
attempted to hide that fact. Thereis no evidence that the Justice Department has pursued these
iSSues.

%40 Denosition of David L. Mercer, Senate Committee on Governmental Affairs, May 27, 1997, at 33-34.
541 5 Rep. No. 105-167, at 1191 (1998).
%42 The Role of John Huang and the Riady Family in Political Fund-Raising: Hearings before the House Comm. on

Governmental Affairs, 106" Cong., 280 (December 17, 1999) (preliminary transcript).
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On October 10, 1994, Charlie Trie received afundraising letter from Richard Sullivan,
Director of the BLF, and Tim Coallins of the Business Leadership Forum (BLF), aDNC donor
council for business leaders to interact with officiasin the Clinton Administration and the
Democratic Party.>** Trie wasinvited to recruit a guest to join the BLF and attend a small
October 20, 1994, BLF event with Vice Presdent Gore and senior adminigration officidsin
Washington, D.C. Trie recruited hisforeign benefactor Ng Lap Seng to join the BLF.>**

To pay for Ng's membership in the BLF, acompany newly incorporated by Trie, San Kin
Yip Internationa Trading Company, gave a $15,000 check to the DNC. Sullivan filled out the
DNC check tracking form for the $15,000 San Kin Yip contribution. The check was signed by
Ng Lap Seng in Chinese>* On the check tracking form, Sullivan listed Charlie Trie asthe
contact for the contribution. Following the event, though, Sullivan sent aletter to Ng Lap Seng,
not Trie, thanking him for his contribution and for joining the BLF.>*® There was no
documentary evidence other than the Chinese sgnature that would have told Sulivan thet the
contribution came from Ng and not Trie, who Sullivan listed on the check tracking form.

In deposition testimony, Sullivan distanced himsdlf from Trie. Infact, Sullivan said that
he specificaly told David Mercer to instruct Trie that conduit contributions were unacceptable.>*’
Sullivan said he dso gave ageneral warning to DNC fundraisersthet if there was any chance of
illegdl contributions, Trie might be involved.**® Sullivan stated he did not solicit any
contributions from Trie and that Deputy Finance Director David Mercer was Tri€' s primary
contact.>® Sullivan did describe to the Justice Department a September 1994 event Trie attended
a Mercer’ sinvitation where Trie agreed to serve as a chairman of the DNC Business Council .>*°
SQulivan said about thirty people attended and they went to hear the Vice President speak at the
Old Executive Office Building. However, Sullivan neglected to tell the Justice Department about
his involvement with Trie and Ng at the October 20, 1994, event and Ng's contribution to the
DNC.

The Judtice Department did not confront Sullivan with the documents evidencing his own
involvement with theillega contribution from Ng. The Justice Department has had possesson
of Richard Sullivan’s thank you letter to Ng Lap Seng since October 1997.°°' The Justice
Department interviewed Sullivan seven times after it seized the letter from Charlie Trie's
residencein Little Rock and not once did the Justice Department ask Sullivan about it.>*?> The

543 |_etter from Richard Sullivan, Director, Business L eadership Forum, and Timothy C. Collins, Chairman, Business
L eadership Forum, to Charlie Trie, October 10, 1994 (Exhibit 24).
22‘5‘ Interview of Yah Lin “Charlie’ Trie, Committee on Government Reform, at 2-3 (February 29, 2000).

Id.at 3.
546 |_etter from Richard Sullivan to Ng Lap Seng, October 24, 1994 (Exhibit 25).
47 B Interview of Richard Lyles Sullivan, at 14 (August 13, 1997).
348 EB| Interview of Richard Lyles Sullivan, at 14 (August 13, 1997).
349 Deposition of Richard Sullivan, Senate Committee on Governmental Affairs, June 4, 1997, at 101-102.
%50 B Interview of Richard Sullivan, at 2 (November 21, 1997). The Business Council wasthe earlier name for the
BLF.
51 The only known copy of Sullivan's letter was seized by the Justice Department and the FBI after a search warrant
was executed on Charlie Trie' s residence in Little Rock in October 1997.
%52 gullivan was interviewed by the Justice Department two times prior to the search warrant in October 1997. After
the letter was seized, the Justice Department interviewed Sullivan November 21, 1997, December 1, 1997, May 14,
1998, September 17, 1998, September 18, 1998, November 23, 1998, and March 15, 1999.
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Justice Department did manage to ask Trie whether he sponsored Ng for membership in the BLF.
When Trie could not recall, there were no further questions on the subject.>

d. Fran Wakem, Deputy Director, DNC Business L eader ship Forum

Fran Wakem was the Deputy Director of the Business Leadership Forum. In late 1994,
Wakem arranged for an invitation to Lin Ruo Qing, aformer colone in the Peopl€' s Liberation
Army who was associated with Charlie Trie, to come to the U.S. and attend a DNC fundraiser.

In 1994, Trie was introduced to Lin Ruo Qing when she served as the Chairwoman of the
San You Scientific and Technology Industry Group in Beijing, which was a Chinese
government-controlled entity. Trie started his own company cdled Sanyou Science &
Technology Enterprises USA, Inc. in hopes of creating ajoint venture with Lin’s company in
Beijing.

As part of his efforts to enter ajoint venture with Lin, Trieinvited Lin to attend aDNC
fundraiser in December 1994. Trie's employee, Jennifer Russall, contacted Richard Sullivan,
Director of the DNC's Business Leadership Forum, and was told that a new member needs to
pay $10,000 in order to attend a BLF event.>>* Since Trie was adready a member of the BLF,
Sullivan’s reference gpplied to Trig' s efforts to get Lin into the BLF event.

In order to facilitate Lin’s entry into the U.S,, Trie, through his employee Jennifer
Russdll, asked Fran Wakem, Deputy Director of the BLF, to invite Lin to aBLF event in the
U.S. Inaletter dated November 9, 1994, Fran Wakem invited Lin to join the BLF and attend
one of several upcoming BLF events>>> Wakem signed the letter and addressed it to Lin's
business addressin Baijing. Wakem'’s |etter gpparently was not specific enough to enable Lin to
receive aU.S. entry visa. On November 16, 1994, Russdll sent a copy of the letter back to
Wakem with suggested revisions>*® Wakem quickly changed the letter, signed it, and sent the
revised letter, gill with the Beijing address, back to Russall.>*’

The FBI interviewed Wakem about her involvement in inviting aformer military officer
from Beijing to join the BLF and attend a BLF event. Although Wakem verified her sgnatures,
Wakem had no recollection of her lettersto Lin.>*® Wakem knew that foreign nationas could not
join the BLF because they could not contribute, and she could not think of any Stuation where a
foreign nationa wasinvited to join the BLF.>>° Richard Sullivan, Director of the BLF, said that
Wakem'slettersto Lin were prepared at Charlie Trie's request.>®® Sullivan, though, said he

53 EB| Interview of Charlie Trie, at 7 (June-October 1999).
%54 Note from Jennifer Russell to Charlie Trie (Exhibit 26). Attached to the letter isthe Committee' s translation of
the letter.
%% | etter from Francessa Wakem to Miss Lin Rou Qing, November 9, 1994 (Exhibit 27).
556 Facsimile from Jennifer Russell to Fran Wakem, November 16, 1994 (Exhibit 28). The draft letter from Fran
Wakemto Lin Ruo Qing is attached.
357 |_etter from Fran Wakem to Lin Ruo Qing, November 16, 1994 (Exhibit 29).
Zgg FBI Interview of FrancessaJ. Wakem, at 2 (October 6, 1998).
Id.

%60 EB| Interview of Richard Sullivan, at 2 (September 18, 1998).
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authorized Wakem to invite Lin to atend BLF events, but not to invite Lin to join the BLF.***
Sullivan surmised that Wakem sent lettersinviting Lin to join the BLF because it was easer than
drafting anew letter.>®? Wakem's letter to Lin contained two references abouit traveling to the
U.S. Wakem admitted that such references were not contained in BLF form lettersinviting
someone to join the donor program.

In an interview with the Committee, Wakem stated that she did not recal any of her
dedings with Rus| or the Lin letters. Wakem did admit, though, that the letters she Sgned to
Lin were not “form letters™** As such, they were required to be approved by the DNC's genera
counsd’s office before being sent out, but Wakem could not specificaly recall whether the letter
to Lin was approved by the general counsdl’ s office®® In addition, since the letters referencing
vidtsto the U.S. were clearly not form letters, Sullivan’s speculation that Wakem sent out aform
letter inviting Lin to join cannot be correct. Wakem could not explain why it would not have
occurred to her that the letters were ingppropriate when she added two sentences inviting Lin to
the U.S. In her interview with the Committee, Wakem characterized her letter as“wacky” and
asked rhetoricdly, “why in the hdl was | doing that?>*® Wakem's memory lossthisyear in no
way effectsthe fact that in 1994, she knowingly invited aforeign nationd living in Beijing to
jointhe BLF.

2. Failureto Pursue Foreign Kingpins

The campaign finance investigation revealed that three mgor participantsin the scandal —
John Huang, Charlie Trie, and Johnny Chung — each had wedlthy and powerful foreign patrons.
Documentary and testimonia evidence reveded that the foreign patrons had indeed funneled
illegd foreign contributions into the DNC. Four foreign nationasin particular attracted
investigative scrutiny:  James Riady, Ng Lap Seng, Generd J Shengde, and Tomy Winata
These foreign nationds atracted attention not just because of the hundreds of thousands of
dollarsthey provided inillegd palitica contributions, but also because they dl had strong tiesto
the Peopl€e' s Republic of China (PRC) and other foreign governments. In March 1997, it was
reported that U.S. intelligence had learned in 1996 that the PRC had discussed a plan to influence
U.S. palicy through lobbying and funding.*®” Despite these darming dlegations, it appears that
the Justice Department has done little to investigate or prosecute the foreign kingpins who were
the source of much of theillegd money in the 1996 dections.

a. James Riady
James Riady’ s family runsthe Lippo Group, a$12 hillion business empire based in

Jakarta, Indonesa. Although the ethnic Chinese Riady family had close ties to the regime of
President Soeharto in Indonesa, it also maintained very close business relationships with PRC

14,
562 |4

%3 | nterview of Fran Wakem, Committee on Government Reform, at 3 (September 13, 2000).

64 1d. at 3.

5. at 3.
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%67 Brian Duffy and Bob Woodward, FBI Warned 6 on Hill About China Money; Officials Say Lawmakers, Others
Targeted in $2 Million Plan to Buy Influence, Washington Post, March 9, 1997, at A1.
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government interests and participated in mgor investmentsin China. One Lippo link in

particular merits scrutiny — its multiple partnerships with China Resources. China Resources was
owned entirely by the PRC Government and has been identified as an intelligence-gathering arm
of the Peopl€' s Liberation Army (PLA). According to John Huang, China Resources parent
company isthe Ministry of Foreign Trade and Economic Cooperation (MOFTEC).>*® MOFTEC
isrespongble for ensuring MFN satus for Chinaand reducing or diminating U.S.-imposed
restrictions on technical exports.>®

The Justice Department and the Committee received extensive evidence and testimony
documenting James Riady’ sinvolvement in funnding illegd contributions to the DNC and Sate
Democratic parties. In August 1992, Huang arranged for Riady to have a private limousineride
with then- Governor Bill Clinton, so Riady could tell Governor Clinton that he would raise $1
million for the Governor’s presdential campaign. Riady and Huang then identified Lippo
employees and their spouses who could contribute to fulfill Riady’s promise. At least $750,000
inillegd contributions from Lippo Group employees and their spouses were sent to the DNC in
the 1992 dection.>”° Huang gave Riady adetailed listing of Lippo employess contributions and
some of the employees bank accounts numbers so they could be reimbursed.>”* Huang was
persondly told by some of the Lippo employees that they received reimbursements®’? The
Committee has bank records which show that the Lippo employees received reimbursements
from various companies in amounts equaling their politica contributions.

After the 1992 dection, Riady continued to remain involved in U.S. politics. 1n 1995, he
gppealed directly to President Clinton to have his long-time aide John Huang hired at the DNC.
During his year a the DNC, Huang would raise & least $1.6 million inillegal contributions, a
substantid amount of it fromindividuals with tiesto the Lippo Group. For example, Huang
raised over $450,000 from Arief and Soraya Wiriadinata, an Indonesian gardener and his wife,
who recelved the entire sum that they gave to the DNC from Hashim Ning, along-time
Indonesian business partner of the Riadys.

Despite the ample documentary and testimonid evidence implicating James Riady in
illegd conduct, the Justice Department has faled to indict Riady. The department obtained John
Huang' s cooperation over ayear ago, and gave Huang a reduced sentence in exchange for his
testimony againg Riady. Yet ayear later, the Department till has not brought charges against

Riady.

The Judtice Department’ s failure to bring charges againgt Riady certainly does not spring
from any lack of evidence againgt Riady. It ispossible that the Department has been dissuaded
from pursuing Riady because of his dose rdationship with Presdent Clinton. President Clinton
has never denounced James Riady since hisrole in the fundraising scanda was uncovered, and
he has never demanded that Riady return to the U.S. to face charges. Rather, he has continued to
embrace a man who has been caught trying to illegaly subvert U.S. dections.

%68 EB| Interview of John Huang, at 133 (February 23-March 26, 1999).
569
Id

570 At the direction of the DNC, some of the Lippo contributions were sent to state Democratic parties.
571 FBJ Interview of John Huang, at 20 (October 25-26, 1999).
572 FB| Interview of John Huang, at 22-25 (January 19-February 10, 1999).

94



In September 1999, shortly after Huang finished providing evidence againgt Riady to the
Justice Department, President Clinton saw Riady at an APEC conferencein New Zedand. After
he finished giving a speech, the President went down a ropeline, where Riady was prominently
placed. When he saw Riady, the President stopped, and they exchanged extended pleasantries.>”®
The President apparently expressed little hesitation about meeting with Riady, who was a central
target of one of the largest investigations in the history of the Justice Department.>”

Recent news reports suggest that the relationship between James Riady and Bill Clinton
isdive and wel, and not limited to one friendly handshake in New Zedand. The Far Eastern
Economic Review reported on October 5, 2000, that Riady has been telling associates that he has
invited Presdent Clinton to join the Lippo Board of Directors after he leaves office in 2001, and
expects the President to accept his offer. While this report has not been confirmed, it would be a
shocking development if the President went to work for a man who is the target of amassve
federd investigation, who has closeties to the PRC, and who has been caught trying to funnel
illega foreign money to U.S. politica campaigns. It would be a sad commentary on the
Attorney Generd’ s judgment if she clung to her supervision of the investigation of the President
and Riady while, a the same time, Riady was planning to involve the Presdent in business
ventures—as he had done with Webster Hubbell and Jm Guy Tucker after both came under
investigation.>”

Presdent Clinton’s continued warm rel ationship with James Riady sends the wrong
message to the Jugtice Department. When one looks at the videotape of President Clinton and
Riady exchanging warm greetings in September 1999, it is easy to see why the Judtice
Department has not indicted him. This problem provides a clear example of why the Justice
Department is entirely unsuited to conduct this investigation, and why an independent counsel

was necessary.>’®

573 After learning of the Clinton-Riady encounter, the Committee requested any WHCA videotapes of the New
Zealand event. Two WHCA videotapes filmed the event, but remarkably, both missed the encounter between the
President and Riady. One camera stopped filming as soon as the President reached Riady’ s placein line. The other
WHCA cameraman was focused on his WHCA colleague rather than the President meeting Riady. The Committee
obtained athird tape of the event from a private source which captured the entire encounter between Riady and
Clinton. Thistape showed that the President greeted Riady warmly.

574 Notwithstanding the President’ s warm embrace of Riady, the White House refuses to produce any documents
related to recent contacts between Riady and the White House. The Committee asked the White House to produce
documents about this meeting on October 5, 1999, but the White House has failed to produce any such records.
>t should be noted that Riady has a history of providing money and jobsto his allies and the allies of President
Clinton when they are under investigation. He provided $100,000 to Webster Hubbell when he was under
investigation by the Office of the Independent Counsel, he has hired former Arkansas Governor Jim Guy Tucker to
work for him in Jakarta, and he provided John Huang with $20,000 in cash during the same period of time that
Huang was “ cooperating” with the Justice Department.

576 Attorney General Reno appointed an independent counsel for Whitewater because Jim McDougal was involved.
Thereisevery indication that Riady isjust as close to President Clinton as McDougal. Why did the Attorney
General not employ the same rationalein this case?
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b. General Ji Shengde and Colond Liu Chao-Ying

For amost two years, the Committee' s critics claimed that there was no evidence of a
Chinese plan to influence U.S. dections. For these critics, it was not enough to show that John
Huang and Charlie Trie had funneled hundreds of thousands of dollars into the eectionsfrom
foreign busnessmen with closetiesto China. However, in May 1999, when Johnny Chung
testified before the Committee, he provided clear evidence that Chinese military officers had
funneled money into U.S. dections. Despite this clear evidence, the Justice Department has dso
failed to bring charges againg either Chinese military officer involved.

When he appeared before the Committee, Chung testified that in August 1996, a business
asociate, Colond Liu Chao-Ying, introduced him to Generd J Shengde, the head of Chinese
military intelligence.  Chung tedtified thet Generd J told him:

We like your Presdent very much. We would like to see him redected. | will
give you $300,000 U.S. dollars. You can give it to the Presdent and the
Democrat party.>””

Shortly after this meeting, Generd J provided Chung with $300,000 through his subordinate,
Liu Chao-Ying. Chung funneled $35,000 of this money to the DNC.>"

If the Justice Department was interested in determining the scope of the effort by the
PRC to influence U.S. dections, the obviousfirst step would be to pursue General J Shengde
and Colond Liu Chao-Ying. However, thereis little evidence that the Department has taken any
firm steps to prosecute them. A list of Justice Department Task Force cases as of June 4, 1999,
listed Liu Chao-Ying as a“Pending Inactive Investigation.”™”® Consstent with the inactive sate
of the Department’ s investigation is that the Adminigtration has never cdled upon the Chinese
government to provide Liu or J to U.S. law enforcement.

Johnny Chung was one of the only witnesses to provide full and honest cooperation to the
Committee after he pled guilty. Chung provided clear evidence implicating high-level Chinese
government offiddsinillegd activity. It isinexplicable that the Department has not actively
pursued this evidence. Thefailure, while one of many, is one of the most serious, and it sendsa
dangerous message China, and other governments that might seek to exercise improper influence
inthe U.S. électora process.

C. Ng Lap Seng

Ng Lap Seng is an ethnic Chinese businessman who became wedlthy through red estate
ventures in Macau. According to one of Ng's business partners, Ng' s success was due to the fact

577 Johnny Chung: Foreign Connections, Foreign Contributions: Hearing before the House Comm. on Gover nment
Reform, 106 Cong., 283 (May 11, 1999).

578 Id

579 | isting of Task Force Cases, June 4, 1999 (Exhibit 14). It should be noted that the Justice Department recently
attempted to withhold documents relating to Liu from the Committee, claiming that she was part of an active
investigation.
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that he was chosen to be a“front man” in different investment projects for city and provincid
governmentsin China®®* Ng was aso amember of the Chinese Peopl€ s Palitica Consultative
Conference (CPPCC), acommunist political group populated by some of the most powerful
peoplein Asia, including Stanley Ho, Li Ka Shing, Henry Fok, and Hong Kong's Chief
Executive Tung Chee Hua®®* Ng also conducts business with Wang Jun, Chairman of CITIC,
and son of the former Vice President of China, Wang Zhen. Ng'slargest project isthe Nam Van
L akes development, a $600 million hotel and casino devel opment co-owned by Edmund Ho Wah
Hau, chosen by Beijing asthe firgt chief executive of Macau, and Stanley Ho Hung Sun, who
holds the monopoly on gambling rightsin Macau. Barry Gold, Senor Vice President and head

of the Adan project finance group in Hong Kong for Lehman Brothers, when told of details of
the project by Trie, said it consisted of casinos and “well-known Chinese interests.”>#2

In 1994, Ng and Trie formed a partnership in which Ng would give Trie money, and Trie
would find investors for the Nam Van Lakes development. Over the next two years, Ng wired
over $1 millionto Trie. Trie used the money for dl of his expenses, including making illega
contributions to the DNC and reimbursing the contributions of others. Ng obviously understood
that Trie was using the wire trandfers for palitica contributions because Ng attended a number of
fundraisng events with Trie. In October 1994, Ng was even credited by the DNC for giving a
contribution, even though he was indligible to give and he Sgned the check in Chinese. In
October 1995, Ng had Charlie Trie and Ernie Green set up adinner with Commerce Secretary
Ron Brown and Ng's Asian business colleagues in Hong Kong. At the dinner, Secretary Brown
told the crowd that they should do businesswith Triein the U.S. and that Trie had a close
relationship with Presdent Clinton. Trie told the Asan busnessmen to help the Democratic
Party with contributions.>®?

There was not even a pretense of an investigation of Ng Lap Seng by the Justice
Department. In January 1998, the Justice Department indicted Charlie Trie and Antonio Pan,
while both were hiding in Asa, for funneling Ng's money into the DNC. If the Justice
Department was truly following a*bottom up” gpproach to the campaign finance investigation,

Ng would naturaly be the next target after Trie and Pan. However, in June 1999, the Task Force
identified dl of its investigations and Ng Lap Seng was not even mentioned. However, thereis

no indication that the Justice Department is actively pursuing Ng.*® The fact that aforeign

nationa could knowingly provide hundreds of thousands of dollarsfor illegd contributionsin a
U.S. presidentid campaign and completely escape scrutiny is unconscionable.

Thereis no excuse for the Justice Department’ s failure to investigate or indict Ng Lap
Seng. Ngisin the same Stuation as James Riady. Both were wedlthy overseas businessmen
who usad individuas in Presdent Clinton’s inner circle to funnd hundreds of thousands of
dollarsinillega campaign contributions to the DNC. Press reports indicate that the Justice

%89 | nterview of George Johnson, Committee on Government Reform, at 2 (February 13, 1998).

%81 | i KaShing isone of the wealthiest individualsin Asia. Henry Fok, who is very wealthy, endeared himself to
the communist Chinese by running gunsinto Chinaduring the Korean War.

%82 | nterview of Barry Gold, Committee on Government Reform and Oversight, at 1-2 (March 26, 1998).

%83 Interview of Yah Lin “Charlie’ Trie, Committee on Government Reform, at 6 (February 29, 2000).

%84 \When Trie testified before the Committee, the Department identified three active investigations relating to Trie:
Ernie Green, Mark Middleton, and Jude Kearney. The Committee was prevented from questioning Trie about these
matters. The Committee questioned Trie extensively about his dealings with Ng.
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Department is at least working on an investigation of James Riady. There has been no indication
that the Justice Department will ever investigate Ng Lap Seng for hisillegd actions.

d. Tomy Winata

Tomy Winaais afourth foreign nationd who illegaly funneed money into U.S.
elections, but there has not been any indication that the Justice Department intends to pursue his
illegd conduct. Winatais an Indonesian billionaire with close ties to both the Chinese and
Indonesian governments. Winata served as the main business partner of the PLA and the largest
shareholder in Satelindo, a mgor Indonesian telecommunications company. Winatawas aso a
former business partner of the Riady family and Colonel Liu Chao-Ying. Winatagave Triea
total of $120,000 in wire transfers and between $10,000 and $20,000 in cash each time Winata
visgted theU.S.

In late 1995, Winata told Trie he wanted a private, one-on-one meeting with President
Clinton. Trie could not obtain a private meeting, but as an dternative, Trie invited Winata to St
next to President Clinton at the February 19, 1996, fundraiser at the Hay Adams Hotel in
Washington, D.C. Winata declined the invitation but sent two of his employeesingead. Trie
requested that Winata send money for the event, so Winata sent $200,000 in Bank Centrd Asia
travelers checks with his employees®®® Trie used a portion of the $200,000 to reimburse
contributorsillegaly for the February 19, 1996, event.>®® Trie tedtified that Winata knew he was
going to use the travelers checks to pay for tickets to the fundraiser.>®’

Although Winata s true involvement inillegd palitica contributions was not known until
Trie began cooperating, Winata' s name had aready surfaced through the wire transfers sent to
Trie'sbank accounts. Despite Trie€' stestimony, though, there is no indication that the Justice
Department intends to indict Winata for knowingly funnding illegd contributions to the DNC.

3. Mark Middleton, Assistant to the White House Chief of Staff

Mark Middleton is the highest-ranking Clinton Adminigtration officid to invoke his Fifth
Amendment right againgt sdf-incrimination in the fundraising scandd. The Committee found
that Middleton was heavily involved with severa of the central figures under investigation. No
other White House officid had as much contact with John Huang, James Riady, and Charlie Trie
as Mak Middleton. Their contacts continued after Middleton left the White House. While on
his own, Middleton courted wedlthy foreign businessmen and offered access to the White House
and the DNC.

During the time Middleton worked in the White House, he served as a key contact with
Huang and Riady. White House records showed numerous visits and telephone calls between
Huang, Riady, and Middleton. Middleton also served as a conduit of information between the
White House and Huang and Riady. Middleton met with Huang and Riady threetimesin the

%85 Hearing on the Role of Yah Lin “ Charlie” Triein Illegal Political Fundraising, Part |: Hearing beforethe
Comm. on Government Reform, 106™ Cong., 37-39 (March 1, 2000) (preliminary transcript).
586
Id. at 39-40.
%87 1d. at 39.
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week before Riady paid Hubbell $100,000. Middleton aso hand-delivered a“get well” note
from Presdent Clinton to Hashim Ning when hefdl ill inthe U.S. In gratitude, Ning's daughter,
Soraya Wiriadinata, and her husband Arief gave $455,000 to the DNC. After leaving the White
House, Middleton was paid $12,500 a month by a Riady company.

Middleton aso served as Charlie Trie's main White House contact. Trie and Ng Lap
Seng would regularly meet with Middleton in the White House when they came to Washington.
When Middleton |eft the White House, he traveled to Asatwice with Trie. Middleton openly
used hisformer postion in the White House to impress potential Asan clients. During the
second trip with Trie, Middleton discussed getting $15 million for Presdent Clinton’s re-election
with the treasurer of Taiwan' s ruling party.>®

After leaving the White House, Middleton amassed an impressive array of wedlthy
foreign clients. However, there is no evidence that Middleton provided any work for his dients
beyond facilitating White House visits, meetings with Clinton Adminigtration officids, or
mestings with the Chairman of the DNC. On severd occasons, Middleton made it blatantly
clear to White House and DNC officidsthat his foreign clients were prepared to make
subgtantia poalitical contributions or trade access for cash.

The Justice Department has been investigating Middleton for four years. It has had
Charlie Tri€' s cooperation with the investigation for over ayear. Neverthdess, it has Hill failed
to bring charges against Mark Middleton, one of the central figuresin the scanda. Moreover,
thereis every indication that the Department is not even conducting a thorough or aggressve
investigation of Middleton.®®° Such failures indicate that the Department is not interested in
learning what happened in the 1996 dections.

4. Ernie Green

The Committeg sinvestigation of the activities of Charlie Trie involved areview of
Trie' srelaionship with Ernest G. Green, who isaso aclose friend of President Clinton. Green
and Trie had a close personad and business relaionship, and they used their political contactsin
order to further their business gods. They aso made two tripsto Ada, ostensibly for busness
reasons, to court prospective clients with invitations to events and fundraisers with top
Adminigration officids. In October 1995, in Hong Kong, Green, Trie, and Ng Lap Seng hosted
adinner of Asian businessmen with Commerce Secretary Ron Brown.>*° In February 1996, Trie
accompanied Wang Jun, one of the most prominent Chinese businessmen, to a White House
coffee>* On the same day, Green contributed $50,000 to the DNC, the precise amount Trie was
ingtructed to pay to attend a coffee>*? Green and Trie accompanied Wang to mestingsin

%88 John Huang said Middleton told him about the $15 million offer and Huang told Middleton to be “very careful .”
FBI Interview of John Huang, at 30 (February 23-March 26, 1999).

%89 As explained above, the Department did not even obtain the records on Middleton from the White House, where
he worked for two years, until March 2000.

590 See H. Rep. No. 105-829, at 1370-1373.

%91 Guest List for February 6, 1996, White House Coffee.

%92 DNIC Check Tracking Form for Ernie Green, DNC 3064259; Hearing on the Role of Yah Lin “ Charlie” Triein
Illegal Political Fundraising, Part I: Hearing before the House Comm. on Government Reform, 106" Cong., 266
(2000) (preliminary transcript).
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Washington and New York. Green dso used his White House contacts to help Trie land a
Presidentid appointment on an internationa trade commission.*%

Green was deposed by the House Government Reform Committee and the Senate
Committee on Governmentd Affars. When new evidence contradicting Green' s testimony was
discovered, Green was deposed a second time by this Committee. On March 12, 1999, the
Committee referred Green's case to the Justice Department, asking the Department to determine
whether Green perjured himsdf in his depostions.

In his depositions, Green atempted to minimize his relationship with Trie. Green dso
denied that he made any conduit contributions or that his $50,000 contribution was connected in
any way to Trie and Wang Jun'’s atendance at the White House coffee** Perhaps more
significantly, Green daimed that he never received any money from Trie**> The Committee
discovered irrefutable evidence that Green did receive at least $2,000 in travelers checks from
Trie. In addition, Green's bank records showed numerous cash deposits into separate bank
accounts at the time of Green’s mgjor contributions to the DNC.>*® Green could not explain the
source for the over $30,000 in cash he deposited.>” Green aso denied that two cash deposits of
$3,500 and $2,500 were connected to his $6,000 contribution to the DNC around the same
time>®%® The Committeg sreferra clearly spelled out that, at a minimum, Green gave fase
statements about whether he received any money from Trie, and perhgps, mided the Committee
about his other contributions to the DNC.

Shortly after the Committee' s referral, around May 1999, Trie began cooperating with the
Justice Department. The Justice Department attempted to shield from the Committee or the
public any information Trie gave about Green under the guise that Green was the subject or
target of an ongoing crimina investigation. In November 1999, the Committee immunized Trie,
but was told by the Justice Department that questions relating to Green, aong with Mark
Middleton and Jude Kearney, were off limits. The bass for the Department’ s decision was that
their investigation of Green was very serious and would be resolved in the near future. The
Committee was told that if Trie testified publicly about Green, it could jeopardize any case
agang Green.

Through disclosures by the Justice Department and Trie, the Committee subsequently
learned that Trie did indeed provide incriminating information about Green. Not only did Tri€'s
datements affirm the vdidity of the Committee sreferra againgt Green, but Trie dso provided
additiona information that contradicted other sworn statements by Green regarding both his
political contributions and his role in arranging high-level politica meetingsfor Trie.

%93 Memorandum for the President from Bob J. Nash, November 22, 1995, EOP 002216-002223. Ernie Green was

listed as Trie's sponsor for appointment to the Commission.

%94 Deposition of Ernest G. Green, Committee on Government Reform and Oversight, December 17, 1997, at 210-

214.

%95 Deposition of Ernest Green, Senate Committee on Governmental Affairs, June 18, 1997, at 191-192.

%9 | fact, the $2,000 in travelers checks that Green received from Trie was right in the middle of the time that

Green was making all of these cash deposits, February and March 1996.

Zz; Deposition of Ernest G. Green, Committee on Government Reform and Oversight, September 25, 1998, at 20-30.
Id. at 12-14.
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The Committee recently discovered that the Justice Department had not even requested
Green' s records from either the White House or the Commerce Department until March 24,
2000, one full year after the Committee’ sreferrd.>*® Therefore, in February 2000, when the
Justice Department told the Committee that it was about to take action on Green, and prevented
the Committee from questioning Trie about Green, it had not even taken the basic first step of
getting Green's documents from the White House or the Commerce Department. At ahearing
on July 20, 2000, the Justice Department was asked to explain the anomaly between their words
and their actions:

Mr. LaTourette: Let me ask you this, and | think | dready know the
answer, but you know wha? I'm going to ask it
anyway. Are Mak Middeton and Ernie Green
under active invedigation by the Depatment of

Justice?
Mr. Conrad: | couldn’t comment on that.
Mr. LaTourette: Weél, the reason | ask you that question, we were

gpecificdly asked by the Department of Judtice to
avoid taking about Ernie Green during the Charlie
Trie hearing, if | remember correctly. Because we
were advised that there was an ongoing crimind
invedigation that the Jusice Depatment was very
excited about.

But | have to tdl you thet the level of excitement is
puzzling to me, and | assume to my colleagues,
when we find out that what you're so excited about
you're not even requesting records about from the
White House. And again, | don't like this backsesat
driving busness. It makes me very uncomfortable,
because I'm sure as career prosecutors, you do an
excdlent job . . . Mr. Robinson, do you want to say
something?

Mr. Robinson: | would like to make one comment that | hope will
continue to be the case in our interaction on pardld
matters with the Congress. To the extent that we
have conversations with counsd for committees
about the approprite scope of inquiry into
witnesses, we don't maeke those, we don't have
those conversations with the expectation that they
will be publidy disseminated. And the Code of

%99 gubpoenato the Custodian of Records, Executive Office of the President, March 24, 2000 (Exhibit 30);
Subpoenato the Custodian of Records, United States Department of Commerce, March 24, 2000 (Exhibit 31).
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Professond Respongbility prohibits us from doing
that.

Mr. LaTourette. Yes, and | gppreciate that chastisement, but | will
tell you that the Committee dso has an oversght
responsbility. And what you're asking us to do is
say, trust us. But then when we get documents from
the White House, we find out that stuff we gave you
ayear and ahdf ago, you haven't acted on[.]°%

The comments by Congressman LaT ourette summarize the Committeg’ s conclusions
about the Justice Department’s handling of the Green case. The Commiittee referred the matter
to the Justice Department in March 1999, and it is clear that the Justice Department took little
action on thereferrd, failing to subpoena records on Green from the White House or the
Commerce Department until the following year. The Department’ sfailure to act quickly on the
referrd is puzzling, given the clear evidence of perjury prepared by the Committee. Even more
puzzling though, is the fact that the Justice Department continued to delay action on Green, even
after Charlie Trie presented them with substantial evidence of perjury and other crimes
committed by Green. The Justice Department’ sfailure to pursue the case againgt Green
vigoroudy creates the appearance that the Justice Department is hesitant to pursue event the
clearest crimind case againg individuas who are prominent Democrats and friends of President
Clinton.

S. Keshi Zhan

The Jugtice Department lost another investigetive opportunity by failing to do athorough
investigation of Keshi Zhan, an associate of Charlie Trie. Zhan wasinitidly thought to have
been merdly Trie s assgtant and hostess in Washington, D.C. Sheinitidly gained notoriety in
the campaign fundraising investigation for having made a $12,500 contribution to the DNC on
her annua sdary of $22,408 as an Arlington County records clerk. However, asthe
investigation developed, it became clear that Zhan had aseriousroleiniillegd activity.

As the Committee devel oped documentary and testimonia evidence, it became clear that
Zhan was close to Ng Lap Seng, Charlie Tri€'s benefactor, who provided Trie with over $1
million, much of which was directed into politicd campaigns. In addition, Zhan'sfather wasa
high-ranking professor of linguidtics a a Chinese university, suggesting that her family had some
politica influence in China. Findly, Zhan was implicated in facilitating conduit contributions on
behdf of Trie®™ This activity was significant, because the Justice Department has a policy of
refusing to prosecute mere conduit contributors. However, it does prosecute individuas who
facilitate conduit contributions.

600 Has the Justice Department Given Preferential Treatment to the President and Vice President: Hearing before
the House Comm. on Government Reform, 106" Cong., 121-123 (July 20, 2000) (preliminary transcript).

801 | hisinterview with Committee staff and his testimony before the Committee, Trie cited anumber of cases
where Zhan arranged conduit contributions with individuals he did not even know.
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The Jugtice Department has failed to prosecute Zhan, despite a surfeit of evidence againgt
her. The Senate Committee on Governmentd Affairsimmunized Zhan in 1997, and attempted to
take her deposition. However, it soon became clear that Zhan was lying about even the smplest
matters. Therefore, the Committee closed her deposition. Zhan could be prosecuted for false
statements made during the course of this deposition. However, the Department has declined to
do s0. Moreover, it appears that the Justice Department is failing to pursue Zhan for any of her
illegd activities. A ligt of the status of Justice Department campaign fundraising investigations,
which was inadvertently released by the Justice Department, listed the following information
about Zhan: “Keshi Zhan (subfile of Trie, not being actively pursued).”*

By failing to pursue the Zhan invegtigation, the Justice Department has missed an
opportunity to uncover vauable information about the campaign fundraising scandd. Thereis
ample evidence to prosecute Zhan for anumber of felonies, but the Department has Smply
decided, without explanation, not to investigete her.

6. The Justice Department Failed to Ask Key Questions of John Huang

The Justice Department gpproved plea agreements with John Huang and Charlie Triein
1999. The plea agreements allowed Huang and Trie to plead guilty to lesser offenses than their
conduct warranted in return for full cooperation with the Task Force sinvestigation. The benefit
to the Jugtice Department was to learn the details of Huang and Tri€' s activitiesand to gain
information about the involvement of others, particularly those above Huang and Trie.

By obtaining the summaries of the Justice Department interviews of Huang and Trie, and
by questioning them extensively, the Committee has learned that the Justice Department failed to
question Huang and Trie about a number of Sgnificant matters. Most importantly, the Justice
Department failed to question either Huang or Trie extensvely about a number of connections
between Trie, Huang, Riady, and Lippo Group employees. By failing to examine sufficiently the
ties between them, the Justice Department alowed Huang and Trie to both claim that they were
ignorant of each other’s crimind activities.

a. The Justice Department Did Not Investigate Ties Between
Trie, Huang, and the Lippo Group

Trie and Huang both state that they met around the summer of 1994.° When Huang
moved to the DNC in late 1995, Huang and Trie began working together to solicit contributions.
Both claim that since they had met after both were established with the Democrétic party, they
did not discuss the rules of fundraising.®®* Their daims are difficult to believe, in light of the
evidence to the contrary. Thereis substantid evidence linking Trie to the Lippo Group and
James Riady. This evidence may suggest that Trie was not acting on his own in funnding
money to the DNC, but rather, like John Huang, was acting as an agent of the Lippo Group.

602 isting of Task Force Cases, June 4, 1999 (Exhibit 14).

603 EB| Interview of John Huang, at 41 (January 19-February 10, 1999); FBI Interview of Charlie Trie, at 50 (June-
October 1999).

604 EBJ Interview of John Huang, at 4 (February 5, 1999); FBI Interview of Charlie Trie, at 51 (June-October 1999).
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The money for Trie' sfirgt illegd contributions to the DNC in May 1994 came from
Lucky Port Investments Ltd.°®> The owner of Lucky Port, Peter Chen, was alongtime Lippo
employee and good friend of the Riady family patriarch, Mochtar Riady.®® While at Lucky Port,
the Riadys accepted Chen's offer to invest in ashopping mal in Chinawith aformer member of
the PLA.®" At thetime of the wire transfer, Chen was il aLippo employee aswel. Antonio
Pan, another longtime Lippo employee and future Trie assstant also worked at Lucky Port. Trie
testified that this was the only money he received from either Lippo or anyone associated with
the Riadys®*® The Justice Department did not question Trie about the $100,000 from Lucky
Port. While he admitted that this money came from the Lippo Group, Trie could not explain
why he received this money, and denied that he was acting on behdf of the Lippo Group when
he funneled the $100,000 from Lucky Port into the U.S. dections. In failing to question Trie
about the $100,000 from Lucky Port, the Justice Department missed a vauable piece of evidence
linking Trie and the Lippo Group.

The Justice Department missed other important leeds linking Trie and Lippo. In
documents seized from Trie' s home by the FBI, one undated document, in Chinese, was entitled
“Cooperation Opportunitieswith James Riady.” The document ligts five separate business
ventures involving Lippo and the Riadys. Trie drongly denied his own involvement in any of
the projects listed in the document, which he said was authored by ether Peter Chen or Antonio
Pan.®® However, Trie admitted that one of the Lippo business projects in the documents did
involve him:

5. L.A. Bank Stocks: Maybe a part of the L.A. bank stock can be
sold to Wang Jun.  Knowing you have good rdations with Wang Jun,
hoping you can be the intermediary. Proposng that Wang Jun buy the
Lippo bank stocks with money as reinforcement to enter the U.S. market.
You may aso plan to get a pat of the stocks and a director postion.
James is a far person. He knows especidly the long-term strategy and the
advantage of using business partners.  He knows you have good reations
with China Hope you may be able to help redize the above suggestions.
He agrees with my proposal and is willing to work with you on the above
ita-ns610

Trie admitted that Lippo was asking him to contact Wang Jun, CITIC Chairman, to invest with
Lippo.®** Although Trie denied any involvement with Lippo, he was dlearly involved in
negotiations of various business dedls with James Riady. The Justice Department did not ask
Trie about this document.

605 \wire Transfer from Lucky Port Investments Ltd. to Yah Lin or Wang Mei Trie, May 6, 1994.

806 Interview of Yah Lin “Charlie’ Trie, Committee on Government Reform, at 13 (February 29, 2000).

07 Interview of Carol Pan, Committee on Government Reform, at 1 (December 1, 1998). Carol Pan, Antonio’s ex-
wife, worked at Lucky Port with Antonio and Chen.

608 Hearing on the Role of Yah Lin “ Charlie” Triein Illegal Political Fundraising, Part I: Hearing before the
House Comm. on Gover nment Reform, 106" Cong., 236 (March 1, 2000) (preliminary transcript).

699 |d, at 228-235.

610 Undated document entitled, “ Cooperation Opportunities with James Riady” (Exhibit 32).

611 Hearing on the Role of Yah Lin “ Charlie” Triein lllegal Political Fundraising, Part |: Hearing beforethe
Comm. on Government Reform, 106" Cong., 231-235 (March 1, 2000) (preliminary transcript).
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These pieces of evidence are important in determining the extent and nature of the
relationship between John Huang and Charlie Trie. Conddering Huang's claim that he was
unaware of the fact that most of the contributions raised by Trie wereillegd, it isimportant to
obtain independent proof of the nature of the relationship between Huang and Trie. These pieces
of evidence, which the Department did not question Trie about, suggest that the relationship
between Trie and Huang was close, and raise the possibility that they were working together to
raseillegd fundsin 1996.

b. The Justice Department Did Not I nvestigate the 1991 DNC Trip to
Asia

The Justice Department did not ask Huang any questions about a DNC trip to Asain
December of 1991. Thiswas an important areato explore because in 1996, the DNC claimed the
two main fundraisers on the 1991 Asiatrip, John Huang and Maria Hsa, duped them in 1996 by
funndling illega conduit and foreign contributions into the DNC. But in 1991, the DNC asked
both Huang and Hsato solicit political contributionsin Asa

A review of the DNC documents for the trip show that the only purpose of the trip was
fundraisng. DNC documents about the trip focus dmost exclusvely on fundraising and whether
enough money would be raised to justify thetrip. Melinda'Y ee, who asserted her Fifth
Amendment privilege againg sdf-incrimination before the Committee, wrote, “our god isto
bring $100,000 out of Taiwan and thus far, $50,000 is pledged.”®*? Chairman Ron Brown
commented that the planning for the trip, “looked good pending confirmation ($) from Waihee,
Hsia, Huang.”*** Linda Rotunno, from the Finance Division of the DNC, summed up the DNC's
view by saying, “asfar as our gods are concerned, it would be awasted trip if we could not
finesse these new rdaionships into red money.”**

The DNC recruited two fundraisers whose later tactics would haunt the DNC, John
Huang and MariaHsia, to bring in the money from Asa®® MariaHsia sjob wasto identify
contributors who were going to give the money to the DNC while they werein Taiwan.®*¢ John
Huang agreed to host a high dollar event for the DNC where $50,000 would be collected from
wedlthy Asian bankersin Hong Kong who were either U.S. permanent residents or with U.S,
corporate ties and even more money would be received when they returned to the U.S.5Y
According to Huang' s resume, however, his only contacts with wealthy Asan bankers were the
Sdim Group and the Riady family, both of which were indigible to contribute to the DNC.?*2
The DNC noted Huang’'s commitment with dollar Sgn notations next to alunch and dinner
sponsored by the Lippo Group in Hong Kong.®*

612 Memo from Melinda Y ee to Brian Foucart, November 15, 1991, DNC 0828876 (Exhibit 33).

613 Memo from Melinda Y ee to RHB [Ronald H. Brown], October 22, 1991, DNC 0828865 (Exhibit 20).

614 Memo from Linda Rotunno to Cheri Carter, October 25, 1991 (Exhibit 34).

615 |t should be noted that the DNC was very familiar with Huang, Hsia, and James Riady by this point because of

their high-profile asfundraisersin Californiafor the DSCC.
616
Id

617 1d.; Memo from Melinda Y ee to RHB [Ronald H. Brown], October 15, 1991 (Exhibit 19).
618 The Riady family also paid all of the DNC's hotel, meal, and transportation expensesin Hong Kong.
619 Schedule for AsiadHawaii, DNC 0828853-58 (Exhibit 21).
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The DNC and its officids have not been forthcoming about what happened on the 1991
Asgatrip. Although the DNC was able to produce many documents on planning the trip, it could
not produce a sngle document detailing what actualy occurred in Asa. The DNC officids
involved in the trip refused to cooperate. MariaHsaand Mdinda Y ee exercised their Fifth
Amendment privilege againg sdf-incrimination and have refused to cooperate with the
Committee. Alexis Herman, who documents show was very involved in the trip, cannot even
recdl it happening.®® Linda Rotunno does not recall writing the memorandum which stated that
the trip would be a waste unless the DNC got contributions fromit.®*  John Huang disavowed
any involvement in the DNC' s expectation that he would solicit contributions in Hong Kong.
Huang testified before the Committee that despite al of the DNC documents showing that he
committed to raising money in Hong Kong, he did not ask for any money or contributions from
anyone. Huang did admit that Melinda Y ee proposed that Huang would raise $50,000 in Hong
Kong, but Huang denied he did s0.%> Huang claimed that he told the DNC that he could gather
businessmen to greet Chairman Brown in Hong Kong, but Huang denied that the dollar Sgns
next to the Lippo Group lunch and dinner signified afundraising event.®?®

The 1991 DNC trip to Asawas the first chapter in the DNC's long and sordid
relationship with foreign money. By investigating this trip, the Justice Department could have
learned more about the relationship between Huang, MariaHsa, and the DNC. However, it
goparently failed to ask Huang any questions about this matter. This failure cannot be explained.

C. The Justice Department Did Not I nvestigate Huang's Demands for
Political Jobsin Exchangefor Contributions

The Justice Department did not question Huang about hisrole in a September 27, 1993,
fundraiser in Los Angees with Vice Presdent Gore. By 1993, Huang had established himsdlf as
one of the dominant playersin the Cdifornia Adan American fundraisng community. The
DNC, cognizant of Huang'simportance, arranged to meet with Huang, who was described as the
Chair of theloca fundraising committee®* DNC staff went to Huang's office at the Lippobank,
and Huang agreed to raise $200,000 for the September fundraiser with Vice President Gore.®?®
During the meseting, severd others on Huang' s fundraisng committee stated thet they felt
hesitant about committing to contribute without a guarantee that there would be politica
appointments of Asian Americans by the time of the fundraiser.®* For example, the DNC was
told that March Fong Eu, who was later appointed Ambassador to Micronesia, was concerned
that she had not yet been contacted about her appointment.

After the meeting, Huang contacted the DNC with a compromise offer and the reasons
for his concessons in exchange for his cooperation with the fundraiser:

620 |nterrogatories to Secretary Alexis Herman, May 7, 1998.

62! Deposition of Linda Rotunno, March 19, 1998, at 70.

%22 The Role of John Huang and the Riady Family in Political Fund-Raising: Hearings before Comm. on
Government Reform, 106™ Cong., 194 (December 17, 1999) (preliminary transcript).

6234, at 194-197.

624 Undated memorandum from Vida Benavides to Laura Hartigan (Exhibit 35).

625 1d.; Interview of Darius Anderson, Committee on Government Reform, January 21, 2000, at 1.

626 Undated memorandum from Vida Benavides to Laura Hartigan (Exhibit 35).
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John Huang's Proposa

1) downpayment commitmert of $100,000.

* * %

3) commit 300-400,000 dollars a a laer event once dgnificant
gopointments are named and if the adminidration are useful of
APA’s during the APEC Conference in Sedttle.

* k% %

Reasons:

3) Snce John Huang himsdf is up for an gppointment, his early
commitment of 200,000 would be perceived as a buy- off.

4) These fundraisers would like to help in the future by going back to
their fundraisng base but would look foolish if they themsdves
commit to give without a guarantee of a possble appointment.
Their own credibility will be questioned...regardless if their [Sc]
“activit” or not. WE should not assume that APA fundraisers lack

politica integrity.
SOLUTIONS
1) Accept John Huang's proposd, on the condition that the next

fundraiser will raise $900,000 to a totd of $1 million dollars when
Clinton comesto LA in December

* % %

These must happen:

1) appointments by December 5%

One month after Huang laid out his proposd, the White House signded their acceptance of his
terms. March Fong Eu wrote Huang to inform him that she learned the White House was st to
announce her ambassadorship to Micronesia®® On thetop of the letter, it says, “copy to JTR,”

627 Undated memorandum from Vida Benavides to Martha Phipps, et al., (Exhibit 36).
628 |_etter from March Fong Eu to John Huang, September 23, 1993, HHH 3164 (Exhibit 37).
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meaning James Tjahga Riady. Huang admitted that this was the Sgn he was waiting for from
the Adminidration.®*®

Huang kept his promise and funneled over $120,000 in illegal foreign and conduit
contributions through Lippo employees and Lippo companies to the September 27, 1993,
fundraiser after recaiving March Fong Eu’ sletter. In December 1993, Huang funneled another
$156,000 to the DNC for afundraiser with President Clinton in furtherance of Huang's promise
for additiond money.

The Justice Department never asked Huang about his negotiations with the DNC for the
September 27, 1993, fundraiser. In his testimony before the Committee, Huang admitted that he
offered to exchange contributions for politica appointments with the DNC, dthough Huang
denied that he said his commitment of $200,000 could be perceived as a payoff for hisown
appointment.®*°

E. The Justice Department Failed to Pursue the Kansas Conduit Contribution Scheme

“I believe there was a very orchestrated campaign from a high level to move
money from Washington to Topeka. "

Henry Helgerson
D-Wichita

One of the more interesting episodes in the 1996 dection cycle involved an apparently
illegal conduit contribution scheme by the Democratic National Committee to funnel more than a
third of amillion dollars to the Kansas Democratic Party.®*> The mativating factor for this
scheme appears to have been a Kansas gatute that limited the amount of out-of-state non-federd
(“soft”) money that could legdly be contributed to Kansas politicd parties®* In order for the
national party to contribute large amounts of soft money to influence the two Senate and four
House races in 1996, the Kansas satute had to be circumvented. This resulted in aparticularly
clever — but rdaively transparent — effort to funnel money to the state Democrétic party through
anumber of state politica parties, Kansas county parties, and individud Kansas legidators.
According to then- DNC Generd Counsel Joseph Sandler, “[p]robably people from the White
House would have been involved].] %%

629 The Role of John Huang and the Riady Family in Political Fund-Raising: Hearings before the House Comm. on
Government Reform, 106™ Cong., 208-209 (December 17, 1999) (preliminary transcript).

83014, at 207-208 (1999).

831 Dave Seaton, Local Demos say they felt need to repay state party: Legality of transfers questioned, WINFIELD
DAILY COURIER, Oct. 9, 1997 at 39 (Exhibit 38).

832 The chart at the end of this section provides a one-page overview of the DNC's conduit contribution scheme.

633 KAN. STAT. ANN. § 25-4153 (1999).

834 Transcript of Deposition of Joseph E. Sandler, former General Counsel, Democratic National Committee, by
Committee on Government Reform at 150 (May 14, 1998) (deposition on file with Committeg). Sandler also
indicatesthat “Harold Ickes, Doug Sosnik, Karen Hancox would have reviewed the budget.” |d.
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Although these apparent violaions of law®* by the DNC were reported in the media, and
athough the Committee brought these violations to the attention of the Department of Justice,
the Attorney General made no effort to look into the alegations. It istroubling that while
Attorney Genera Reno’ s Justice Department conducted a three year investigation of
contributions to Republicans in Kansas that originated with the Triad organization,®*® she took no
sepsto look at the obvious pattern of conduit contributions that originated with the DNC and
that ended up in Topeka. This uneven enforcement of the law provides further indication that
Attorney Generd Reno should not have retained supervison of the investigation of her own
political party. Her failure to conduct even a cursory investigation pursuant to laws currently on
the books also provides support to politica efforts to make campaign finance reform more of an
issue than it might otherwise be.

The decision by the Justice Department not to investigate the Kansas matter is
particularly troubling because a line appears to have been drawn by the Attorney Genera and her
daff: conduit schemesinvolving the likes of Charlie Trie, John Huang and Johnny Chung were
to be investigated, but a conduit scheme involving the Democratic Party was to beignored. In
many respects, one would think that a scheme to circumvent campaign financing laws by one of
the two mgjor politica partieswould be accorded at least as much — if not more— importance
than efforts by individuals who might be acting at their own behest. The Justice Department’s
decision is even more curious because the individual who gppeared to be the DNC'sliaisonin
Kansas came to Washington immediately after the 1996 eection and was given ajob on the staff
of Democratic Senate Minority Leader Tom Daschle®®’

1. TheElementsof the Conduit Contribution Scheme

In atwo month period prior to the 1996 e ection, the Kansas Democratic Party or its affiliates
received over athird of amillion dollarsin contributions that appear to have originated in
Washington, D.C., with the DNC or affiliated organizations. The contributions were derived
from the following sources:

535 Under federal law, the treasurer of a political committee is required to file reports that disclose “the total amount
of all disbursements, and all disbursements[including] . . . transfersto affiliated committees and, where the

reporting committeeisapolitical party committee, transfersto other political party committees, regardless of

whether they are affiliated[.]” See 2 U.S.C. § 434(b)(4)(C). National party committees are further required under 11
CFR 104.9(e) to “report in amemo Schedule B each transfer from their non-federal account(s) to the non-federal
account(s) of astate or local party committee.” In other words, non-federal or “soft” money is clearly covered by
the federal regulations governing disclosure. Also, 18 U.S.C. § 1001 prohibits false reportsto the Federal Election
Commission.

636 The Committee was provided alist of Justice Department campaign finance cases. As of the date of the list, June
4, 1999, the Triad investigation was listed as “ongoing,” even though there appears to be no serious suggestion that
the Triad organization did anything illegal with respect to Kansas political contributions. The Justice Department
list contains no reference to the DNC scheme to funnel soft money to Kansas, and the witnesses interviewed by this
Committee had not been contacted by the Justice Department at the time of their interview. See Listing of Task
Force Cases (June 4, 1999) (Exhibit 14).

837 The Justice Department appearsto have provided great deference to Senator Daschle. Not only did they avoid
investigating the Kansas matter when it was clear that a member of his staff would need to be questioned, they also
avoided referring to the conduit contributions made to him inthe Charlie Trie indictment. There appeared to be no
rationale for the omission of these particular contributions.
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e A totd of $254,950 was received during the months of September and October from
seventeen state political parties. Each state gave either $14,990 or $15,000, the limit
permitted according to Kansas Satute. Prior to making these contributions, many of
these gtates had an influx of funds from the nationad Democratic Party in Washington,
D.C.

e A tota of $56,900 was contributed to the state Democratic Party or its affiliates by
Kansas county Democratic parties. On September 30, 1998, seventeen county parties
were sent $5,000 by the Democratic Congressona Campaign Committeein
Washington, D.C. Within amatter of days, thirteen of these counties had passed
aong mogt of this money to the Sate party.

e Kansas State Senate and House candidates a so received money from the Democratic
National Committee or its affiliates in Washington, D.C. and passed much of the
money on to the state party. During the first week of August, for example, State
Senate candidate Dondd Biggs received a check for $1,000 from the Democratic
Senatoria Campaign Committee in Washington, D.C.%*® Biggs later received a
memorandum dated September 3, 1996, from the Office of the Senate Democratic
Leader in Kansas, Jarry Karr. It stated:

The DSCC, in an €ffort to support sate senate candidates, the
Democratic Paty, and ther own candidates, will contribute
$1,000 to each dtate Senate campaign our office designates.
You may keep $200 but then must turn around and contribute
$800 to the Senate Victory Fund, P.O. Box 1811, Topeka, KS
66601.

This money will hep you (the $200) and it will hdp the
Kansas Coordinated Campaign and al Democratic candidates
aswdl.%**

Asthisingruction indicates, there was avery clear and specific intent
to use Kansas citizens as conduits to funnel money from Washington,
D.C. to the state party.

a. Contributionsfrom the DSCC Using States as Conduits
Why did states— particularly traditionally campaign cash-poor states like Maine, New

Hampshire, 1daho, Wyoming and South Dakota — make large palitical contributions to Kansas?
Tino Monado, who in 1996 was a lawyer for the Kansas Democratic Party, would have the

638 |_etter from The Honorable J. Robert Kerrey, Chairman, Democratic Senatorial Campaign Committee, to Donald
Biggs, Kansas State Senate Candidate (Aug. 1, 1996) (Exhibit 39).

839 Memorandum from Tressie Hurley to Donald Biggs, K ansas State Senate Candidate (Sept. 3, 1996) (Exhibit 40)
(emphasis added).
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public believe Kansas “ attracted these contributions from other DSPs [Democratic State Partied]
because of the excellence of its coordinated campaign efforts, and the qudity of its

candidates.”**® The more honest answer, however, was provided by then- DNC Genera Counse:
“I'm aware that the DSCC requested State parties to make — other State parties to make political
contributions to the Kansas Democratic Party.”®** Thus it was not the effectiveness of the Kansas
Democratic party that drew unsolicited contributions; rather, it was on order from Washington,
D.C.

Thefollowing chart provides an overview of which states contributed to Kansas, when
they received funds from Washington, and when the money was sent on to Kansas®*?

640 etter from Tino Monaldo to Carol Williams, Executive Director, Kansas Commission on Governmental
Standards and Conduct (Nov. 13, 1997) (Exhibit 41).

841 Transcript of Deposition of Joseph E. Sandler, former General Counsel, Democratic National Committee, by
Committee on Government Reform at 152 (May 14, 1998) (deposition on file with Committee).

642 Appendix 2 provides supporting documentation for the charts that fol low.
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Amount Sent by
State_s Responsible For Date State Received tsr':glt?es—shfaﬁoin _
Sending $15,000 or $14,990 | Money from DSCC and Timetothe Entity
to Kansas Date Received by Kansas Contribution

to Kansas
Idaho 9/10/96 => 9/17/96 $64,464 DSCC
Florida 9/29/96 = 9/27/96 $40,000 DSCC
Nebraska 10/8/96 =>» 9/30/96 $50,000 DSCC
Arkansss | meeeeeee- %3 = 10/3/96
Maine 10/2/96 =» 10/4/96 $15,000 DSCC
Colorado | --meeee- o4 = 10/4/96
Georga | - 6> = 10/7/96
Louisama | -mmeeeee- % = 10/16/96
Algbama 10/15/96 =>» 10/16/96 $15,000 DSCC
Wyoming 10/15/96 => 10/18/96 $15,000 DSCC
South Carolina | --------- 47 =» 10/18/96
Cdifornia 10/18/96 =>» 10/18/96 $35,000 DSCC
South Dakota | --------- 648 = 10/18/96
New Hampshire 10/17/96 =>» 10/21/96 $18,750 DSCC
Minnesota 10/23/96 =>» 10/25/96 $17,500 DSCC
Michigan 10/29/96 =>» 10/25/96 $16,500 DSCC
Montana 10/25/96 =» 10/30/96 $25,000 DSCC

As seemsfairly clear from the above chart, it would be very surprising indeed if the
contributions to Kansas were not coordinated. It takes a significant suspension of credulity to

643 Arkansas reporting requirements are such that thisinformation was not recorded.

644 The Committee was unable to obtain information for Colorado filings after June 28, 1996.
645 The Conmittee was unable to obtain information for Georgiafilings after May 9, 1996.
646 There were numerous | arge donations from the DNC during the relevant time period.

647 Records show that South Carolinareceived only $1,140 from the DNC in 1996.

648 South Dakota's records provided no dates for contributions received from the DNC.
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conclude that seventeen states suddenly took it upon themselves to make large contributions to
Kansas.

Furthermore, there are other indications that these contributions were unusua. For
example, the Maine Democratic Party amended an earlier financid disclosure report required by
Maine and communicated the following to the state Commission on Government Ethics “The
committee mistakenly did not report a contribution to the Kansas Democratic Party. The
disbursement was made from an account that is normaly inactive. In fact, thiswasthe only
disbursement from the account this year.”®*°

b. Contributions from the DCCC Using K ansas Counties as Conduits

Seventeen county parties were sent $5,000 by the Democratic Congressiond Campaign
Committee (“DCCC”) on September 31, 1996. Within days, thirteen of the recipients made
substantial contributions to the Kansas Democratic Party. Most of these contributions were for
the same amount. Thisisremarkable, given that the average total annud receipt for the thirteen
counties was $19,816. The following chart provides an overview of which Kansas counties
recaived contributions from Washington, and what they did with the money:

649 | etter from Kevin J. Mattson, Executive Director, The Maine Democratic Party, to Marilyn Canavan,
Commission on Governmental Ethics (Nov. 4, 1996) (Exhibit 42).
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County: Thirteen county Amount Sent | Date Sent to Total County Receiptsfor
parties were sent $5,000 to State State Party 1996 & Percentage of

by the DCCC on Party Income Derived from the
September 31, 1996, and DCCC

passed money on.

Cowley $4,750 10/8/96 $6,001 83%
Douglas $4,500 10/7/96 $28,081 17%
Hlis $4,500 10/4/96 $18,387.27 27%
Harvey $4,500 10/13/96 $7,463 70%
Leavenworth $4,500 10/9/96 $7,322 68%
Marsnd| $4,750 10/9/96 $5,590 89%
Miami $4,500 10/17/96 $5,500 91%
Osage $4,750 10/7/96 $5,200.98 96%
Reno $4,500 10/3/96 $18,435 271%
Riley $4,500 10/2/96 $10,216 49%
Sedgwick $4,250 10/4/96 $98,208 5%
Shawnee $4,500 10/3/96 $34,182 14%
Wyandotte $2,400 10/30/96 $13,031 38%

It isinteresting to note that at least one of the counties gppears not to have even asked for
money from Washington. When asked why the Democratic Congressional Campaign
Committee contributed $5,000 to Sedgwick county, former Chairman of the Sedgwick County
Democratic Centrd Committee Jm Lawing answered: “No we never solicited that gift . . . it
never occurred to me or anybody e se with the Sedgwick County Democratic Centrd Committee
to go look for that source of funding a the nationd leve.®>® In fact, prior to the 1996 eection,
records indicate that county parties provided almost no money to the state party. In 1992,
$1,924.88 was passed along to the State party by al county parties combined. In 1994, $1,200
was passed along. 1n 1996, $60,650 was passed from county parties to the sate party.

An invoice prepared by the Reno County Democratic Committee is illugtrative of the
close coordination between Washington and Kansas.

850 Transcript of Deposition of Jim Lawing, former Chairman, Sedgwick County Democratic Central Committee by
Committee on Government Reform at 22-23 (Feb. 18, 1998) (deposition on file with Committee).
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9-30-96 (Monday) DCCC sends Reno County $5,000°%*

Date Unknown $5,000 arrives

10-3-96 (Thursday) KCCC hills Reno County for $4,500°°2

10-3-96 (Thursday) Reno sends check to Kansas Dem. Party for
$4,500%3

Other Kansas Counties had so few financid transactionsin 1996 that the DCCC
contribution provided most of the county’s annua revenue. For example, Osage County
received a $5,000 check on September 30, 1996, and seven days later sent $4,750 to the state
party. Interestingly enough, Osage County revenue for the entire year — excluding the $5,000
from Washington — was $200.98. Miami County revenue for the entire year, excluding the
$5,000 from Washington, was $500, and it passed $4,500 to the state party. But for the out-of-
dtate benevolence, Marshall County revenue was only $590 for 1996, and Marshal County
passed dmogt dl of itswindfdl on to the sate party.  Although the DNC' s then Genera
Counsdl was aware that States were being asked to give money to Kansas, he was unaware of the
arrangements with the counties. Indeed, in 1998 he testified “that comes as a surprise to me even
today.”654

c. Contributionsfrom Washington Using Kansas Citizens as Conduits

In addition to the Memorandum from Tressie Hurley to Don Biggs that explains “[y]ou
may keep $200 but then must turn around and contribute $800 to the Senate Victory Fund,” the
Committee obtained a document titled “ Contribution Plan from DSCC in Washington.” It states:
“The DSCC, in an effort to support state senate candidates, the Democratic Party, and their own
candidates, will contribute $500 to each state Senate campaign we designate. The campaign may
keep $100 but then must turn around and contribute $400 to either the Kansas Coordinated
Campaign or the Senate Victory Fund. . . . It will help the candidate ($100) but it will help the
Kansas Coordinated Campaign and al Democratic candidates as well.”>®

The following chart details contributions received from Washington by state candidates
and the amount they in turn forwarded to the Sate party:

Senate Candidate Received Amount Passed | Date Received and Date
on Disbursed

Don Biggs $1,000 $800 8/5/96 = 9/5/96

Glenn Braun $1,000 $800 8/1/96 => 8/6/96

Micheline Burger $1,000 $800 8/5/96 = 8/29/96

85! Reno County Democratic Central Committee' s disclosure forms of disbursements (schedule C) (Aug. 10, 1996 —
Oct. 8, 1996) (Exhibit 43).

852« cCC isthe Kansas Coordinated Campaign Committee. See Invoice from Reno County Democratic
Committee to KCCC (Exhibit 44).

853 Check from Reno County Democratic Central Committee to K ansas Democratic Party (Exhibit 45).

854 Transcript of Deposition of Joseph E. Sandler, former General Counsel, Democratic National Committee, by
Committee on Government Reform at 155 (May 14, 1998) (deposition on file with Committee).

855 Document entitled “Contribution Plan from DSCC in Washington— July 22, 1996” (Exhibit 46).
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Bill Campsey $1,000 $500 8/1/96 =» 8/5/96
Dana Crietz $1,000 $800 8/8/96 =>» 8/8/96
Lary Danids $1,000 $800 8/1/96 =>» 8/9/96
Diana Dierks $1,000 $800 8/6/96 =>» 8/6/96
Chrigtine Downey $1,000 $800 8/5/96 =» 8/20/96
Paul Feliciano $1,000 $800 8/3/96 = 8/12/96
Wade Garrett $1,000 $800 8/6/96 =>» 8/9/96
Rip Gooch $1,000 $800 7/30/96 = 9/11/96
Greta Goodwin $1,000 $800 8/6/96 =>» 8/9/96
Richard Hazdll $1,000 $800 8/1/96 =>» 8/22/96
Anthony Hendey $1,000 $800 8/20/96 = 9/24/96
Gerdd Karr $1,000 $800 8/6/96 =» 8/13/96
JanisLee $1,000 $800 8/1/96 =>» 8/13/96
Janice Mclntyre $1,000 $800 8/30/96 =>» 8/5/96
Marge Petty $1,000 $800 8/1/96 > 8/6/96
Pat Huggins Pettey $1,000 $800 8/5/96 > 8/7/96
John Sears $1,000 $800 8/1/96 = 9/1/96
Chris Steineger $1,000 $800 8/12/96 =>» 8/12/96
Arthur Tannahill $1,000 $800 8/1/96 =>» 8/5/96
Doug Walker $1,000 $800 8/1/96 =>» 8/9/96
Allan White $1,000 $800 8/1/96 = 9/8/96
swrmaes | w0 | swo  |,,.09% 3 05
Disbursements, it is clear that Jones gave the
but it is strange that DSCC is mentioned.

TOTAL SENATE $25,000 $19,700

House Candidate Received Amount Passed | Date Received and Date

on

Disbursed
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Judy Showalter $500 $400 8/7/96 =>» 8/9/96
Joe Shriver $500 $250 8/6/96 =» 10/16/96
Troy Findley $500 $400 8/5/96 =» 8/14/96
Chris Galaway $500 $400 8/5/96 =» 8/8/96
Jm Garner $500 $250 8/6/96 =>» 8/8/96
Bob Grant $500 $400 8/5/96 =>» 8/13/96
Jerry Henry $500 $250 8/1/96 > 8/9/96
Tom Ratis $500 $250 8/5/96 =>» 8/20/96
Harry Stephens $500 $375 8/6/96 =>» 8/20/96
Vince Wetta $500 $500 8/1/96 = 8/14/96
TOTAL HOUSE $5,000 $3,475

TOTALSENATE | g0 | somars

One recipient of acheck from Washington provided arather odd answer to ardatively
graghtforward question. When asked: “[i]sit fair to say that no one told you that your receipt of
this money was conditioned on your sending part or dl of it to the Kansas Democratic Party or
an dfiliate,” date senate candidate Doug Waker replied: “I’m not sure if the answer isyes or
nO.”656

When State Representative Henry Helgerson was deposed by this Committee, he
indicated that hisinitia concern arose because “I was asked to accept money and then passiit
on.”®®" He testified: “I was asked to receive the check and to give $400 prior to receiving the
check. That occurred before | received it. And then | received the check shortly after that.”%®
When it was firgt suggested that he would receive money, and that he should passit on after it
arived, Helgerson told the Committee that he said to s&ff at the state legidature: “I think that's
illegal, because | helped write the campaign finance law afew yearsago. And | said that it
sounded to me like it violated state law.”®>° The concern over the legdlity of the contribution
scheme was also expressed in alocal Kansas newspaper:

Brad Russl, an Olathe attorney who also ran for a Kansas Senate
seat in 1996, confirmed that he was asked to pass part of a DNC

856 Transcript of Deposition of Douglas Walker, former Kansas State Senator, by the Committee on Government
Reform at 40 (Feb. 23, 1998) (deposition on file with Committeg).

857 Transcript of Deposition of Henry Helgerson, Member, K ansas State House, by the Committee on Government
Reform at 22 (Feb. 19, 1998) (deposition on file with Committee).

%8 |d, at 54-55.

859 1d. at 22-23.
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donaion adong for use by the dae paty. Russl sad he was
contacted by a daffer in the Kansas Senate Minority Leader's
Office, who indicated he would be receiving a check from the
Democratic Senatorial  Campaign  Committee.  Russdl sad the
daffer encouraged him to send 20 percent of the donation dong to
the state party. “It sounded to me like that would be running afoul
of the spirit, if not the out and out letter of the law,” Russl
Said.660

As Helgerson and Russdl’s statements make clear, there were contemporaneous concerns about
the ingructions to act as a conduit for money that originated in Washington and was intended to
go to the dtate paty. When dl the contributions are considered together, it is clear that the DNC
and its effiliates were attempting to avoid federd disclosure requirements.

2. By Funneling Money to the State Party, the DNC in Washington Was Able to
Benefit Statewide Candidatesand Get Morefor Each Dallar than if it had
Simply Contributed to Candidates

Conduit contribution schemes are generally designed to circumvent disclosure
requirements. The ultimate gods are usudly to enable contributions in excess of those legdly
permitted, or to hide the true identity of the contributor. Often, these two goals coexigt. In
Kansas, state statute prohibited contributions of out- of-state soft money above certain levels.
Therefore, a conduit scheme was necessary to alow any one donor to make sizable soft money
contributions.

The purpose of the Kansas conduit scheme appeared to be twofold: (1) when re-directed
to the state party, the money could be used for statewide candidates; and (2) by effecting an
economy of scae a the state level, more could be obtained for alesser expenditure.

a. TheMoney from Washington Benefited Statewide Candidates

Unfortunately, most Kansas Democratic Party officids would not cooperate with the
Committee' sinvestigation. Therefore, it was difficult to obtain Straight answers to questions
about how money thet originated in Washington was used. However, it gppears that once the
money was funneled to the Sate party, it was not used exclusvely for the benefit of the origind
recipient. For example, the state disclosure of the Reno County Democratic Central Committee
dtated that it was contributing $4,500 to the state party for “dectora targeting data, Voter data
base and software survey research — \oter contact services GOTV.”%61

Another statewide Democratic party officia provided an additiond rationae for why it
was important for the money from Washington to be redirected to the state party. He suggested:

660 phj| |aCerte, Democrat party chair doubts any role in fund-raising scheme, JOHNSON COUNTY SUN, Sept. 26,
1997, at 69 (Exhibit 47).

661 Reno County Democratic Central Committee' s disclosure forms of receipts and disbursements (schedules A and
C) (Aug. 10, 1996 — Oct. 8, 1996) (Exhibit 48).
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As you are aware, the Kansas Democratic Party through the KCCC
is providing generic voter contact/GOTV activities on behdf of
Democratic candidates al the way down the ticket. In addition we
have provided field organizers and a state wide voter file.®%2

As this communication makes clear, if money sent to the county by the DNC in Washington was
re-directed to the state party, the state party would be able to undertake initiatives that would be
of benefit to candidates outsde of the particular county that had initidly received the money.

It isinteresting to follow the paper trail that accompanied some of the individua
contributions. For example, on September 30, 1996, DCCC Chairman Martin Frost sent $5,000
to Sedgwick County and said that he was pleased to support “your 1996 nonfedera generd
election activities in the state of Kansas.”®®® Two days after the check is dated, the County Chair
thanked Representative Frost, remarking “ please let the members of the DCCC know how
helpful the $5,000 contribution will be in getting our base of support to the polls®®* Four days
after the DCCC check was dated in Washington, the Sedgwick County Democratic Central
Committee sent a check for $4,250 to the Kansas Coordinated Campaign.®®® The person who
sgned the letter is the same person who recognized that the money would go further if spent by
the state party, as opposed to the county party. The only possible conclusion thet follows from
this tortured series of exchanges is that the conduit scheme had been set up to achieve something
that would not have been legd if the money had been initidly sent to its ultimate destination.

b. The Kansas State Party Could Obtain a Greater Level of Servicesfor
the Same Expenditurethan if Individual Counties or Candidates
Spent the Money that They Received from Washington

One Kansas county officid provided an ingght into why there was benefit attached to
taking the money sent by Washington to counties and individuas and funneling it to the Sate
party. He suggested that the state party would be able to take care of responsihilities for mailing
campaign-related information, and “do so on the state’'s mailing permit which gpparently alowed
for alittle cheaper rate than we would get here”®®® State Party executives refused to cooperate
with the Committee, and therefore did not answer questions about the precise benefits derived
from bundling smaler sums of money for usein larger pending campaigns. Nevertheless, it is
reasonable to infer that the very type on conduct referenced by Mr. Lawing isin fact the type of
conduct that did take place.

662 M emorandum from Tom Beal, Democratic Coordination Campaign, to Doug Johnston (Sept. 24, 1996) (Exhibit
49).

663 |_etter from The Honorable Martin Frost, Chairman, Democratic Congressional Campaign Committee, to
Treasurer, Sedgwick County Democratic Committee (Sept. 30, 1996) (Exhibit 50).

864 |_etter from Jim Lawing, County Chair, Sedgwick County Democratic Central Committee, to The Honorable
Martin Frost, Chairman, Democratic Congressional Campaign Committee (October 2, 1996) (Exhibit 51).

665 |_etter from Jim Lawing, County Chair, Sedgwick County Democratic Central Committee, to Tom Bedl,
Democratic Coordination Campaign (Oct. 4, 1996) (Exhibit 52).

666 Transcript of Deposition of Jim Lawing, former Chairman, Sedgwick County Democratic Central Committee by
Committee on Government Reform at 30 (Feb. 18, 1998) (deposition on file with Committee). Therewasalso a
suggestion that the “ State Committee would do all of the necessary printing . . . at itsown expense” Id. This, too,
would permit an economy of scale unavailable without the subterfuge of the conduit contribution scheme.
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Kansas State Democr atic Party — Contributions Originating with the
Democr atic National Committee or its Affiliatesin Washington, D.C.

STATE PARTIES

COUNTY PARTIES

LOCAL CANDIDATES

Democratic partiesin 17 Seventeen county parties 29 candidates for the Kansas
states gave to the Kansas were sent $5,000 on 9/30/98 Senate received $1,000 each. 41
Democratic Party by the DCCC. Thirteen sent candidates for the Kansas House
the following amounts to the received $500 each.
State party.
Idaho $15,000 | Cowley $4,750 | Senate
Florida $15,000 | Douglas $4,500 | 24 Senate candidates sent $300
on.
Nebraska $14,990 | Ellis $4,500 | 1 Senate candidate sent $500 on.
Arkansas $15,000 | Harvey $4,500
Maine $15,000 | Leavenworth $4,500 | House
Colorado $14,990 | Marshdll $4,750 | 10 House candidates sent atotal
_ . of $3,475 to the State Dem. Party.
Georgia $15,000 | Miami $4,500
Louisana $15,000 | Osage $4,750
Alabama $14,990 | Reno $4,500
Wyoming $14,990 | Riley $4,500
South Carolina $15,000 | Sedgwick $4,250
Cdifornia $14,990 | Shawnee $4,500
South Dakota $15,000 | Wyandotte $2,400
New Hampshire  $15,000
Minnesota $15,000
Michigan $15,000
Montana $15,000
TOTAL $254,950 | TOTAL $56,900 | TOTAL $23,175
TOTAL = $335,025
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F. The Justice Department Failed to I nvestigate L eaks Har mful to the Campaign
Fundraising I nvestigation

The Justice Department’ s frequent and harmful leaks about the campagn fundraisng
investigation provided ancther clear 9gn of theinvestigation’sfalure. These legks, which were
often made a srategic times, greetly harmed the Justice Department’ s investigation, and
srongly suggested that certain officidsin the Justice Department did not want the investigation
to succeed. The Attorney Generd hasfailed to investigate the vast mgority of these lesks, and
they have continued unabated, up to the present time. These leaks provide a clear example of
why the Attorney Generd should have appointed an independent counsd — to remove the
investigation from the politically biased officids a the Jugtice Department.

1 L eaks Regarding DNC Issue Ads

The day after Justice Department lawyers interviewed President Clinton regarding his
rolein crafting DNC “issue ads’ promoting his presidency, asenior officid in the Justice
Department lesked information relating to that interview. Judging from the quote provided to
the Washington Pogt, that senior officid clearly gave the reporter the impression that it was
unlikely that the Attorney General would gppoint an Independent Counsd!:

Because this involves political speech, which clearly fadls under the protection of
the Frs Amendment, there is a rdativdy high threshold for determining what
conditutes crimina behavior,” sad a senior Judice Depatment officid. “There
ae not a lot of mysteries surrounding how the DNC ads were produced and
financed, but whether anything crossed that threshold is another matter.®’

The willingness of Judtice Department staff to discuss ongoing investigations with the press
should be contrasted to the Attorney Generd’ s repeated refusals to answer questions from this
body — which is Condtitutionaly charged with overseeing the Justice Department. These types
of leaks demondtrate that the Justice Department relies on the “open case” judtification to keep
damaging information from Congress, but casts that rationale aside when it wants to spread
information favorable to the Adminigration in the press.

2. L eaks Regarding the La Bella M emorandum

In July 1998, shortly after Charles La Bdlla, the head of the Campaign Finance Task
Force, gave the Attorney Generd his memorandum concluding that she was required by law to
gppoint an Independent Counsel, details of that memorandum were lesked to the press. Again,
unnamed “ senior Justice Department officids’ released sengtive investigative materids to
several newspapers.

Government sources, even those spesking anonymoudy, declined to provide
gpecifics on La Bella's report, which runs more than 100 pages. But one source

667 John F. Harris and Roberto Suro, Clinton: 1996 ‘Issue Ads' Passed Legal Test, THE WASHINGTON POsT, Nov.
10, 1998, at A6.

121



who had read the report said it represents “a fresh approach to everything he [La
Bdla has seen” and cdled for legd conclusons and seps that had not been
advanced earlier.®®®

Officids familiar with Freen's memo last winter and La Bedlds current report
sad that La Bdlas indudes a much more extensve review of the evidence and
makes a firmer concluson tha there are sufficient indications of wrongdoing by
top officids to oblige Reno to seek an outdde prosecutor.  As with the Freeh
memo, the basic argument is that top Democratic and White House officids
conducted a sysematic and deliberate effort to circumvent campaign finance laws
setting limits on fund-raising and defining what condtitutes alega contribution.®®

Another legk of the La Bellamemorandum occurred in the pages of the Wall Street Journal.
There, it was reported that the La Bellamemorandum focused on potentia wrongdoing by
Harold Ickes:

Charles LaBdla sfindings, presented in alengthy memorandum to Ms. Reno,
focus sharply on the fund-raising efforts of Harold Ickes, the former deputy White
House chief of gaff. They form the basis of Mr. La Bella s recommendation that
Ms. Reno seek the appointment of an independent counsd.®™

While the Attorney Generd gpparently tolerated public release of detallsfrom the La
Bedlamemorandum by her senior staff, for dmost two years she refused to provide the same
memorandum to Members of Congress charged with oversight of the Justice Department.

3. L eaks Regarding the Gore I ndependent Counsel Decision

The Attorney Generd was aso steadfast in refusing to comment on her decisonmaking
process in concluding that an independent counsel was not necessary to investigate the
fundraising scandd. However, her aides did not show similar reticence. Before the Attorney
Generd reached a decision on gppointing an independent counsd to investigate Vice President
Gore s fundraising telephone calls, her aides were discussing her decisonmaking process with
reporters, saying “they believe the Attorney Generd will rgject accusations that there is specific
and credible evidence of crimina wrongdoing[.]"¢"* These types of leaks again show that
Depatment officids did not hesitate to soread information favorable to the Adminigtration in the
press.

668 Ronald J. Ostrow, Report to Reno Urges Independent Counsel on Fund-Raising, LOSANGELES TIMES, July 24,
1998, at A6.

669 Roberto Suro and Michael Grunwald, I ndependent Probe of ' 96 Funds Urged; Reno Noncommittal on Campaign
Report, THE WASHINGTON POST, July 24, 1998, at A21.

670 Brjan Duffy, Campaign Probe Looked at Ickes, Says La Bella, THE WALL STREET JOURNAL, August 3, 1998.
671 Jerry Seper, No Outside Counsel Likely in Probe of Gore Campaign Calls, THE WASHINGTON TIMES, Nov. 24,
1998, at A3. Seealso David Johnston, Reno’ s Aides Split on Merits of Need for Gore Prosecutor, THE NEW YORK
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4, L eaks Regarding the Huang I nvestigation

Jugtice Department staff also lesked information regarding the investigation of former
DNC Finance Vice-Chair and Presidentia appointee John Huang. On October 2, 1998, The
Washington Post reported that the Justice Department was no longer seeking to prosecute John

Huang:

Now, ingead of pressuring Huang to say what he knows about White House
offidds in exchange for immunity from prosecution, federal prosecutors are
bargaining to get his tetimony agang Maria Hsa a Cdifornia fundraiser dreedy
under indictment who played a minor though controversd role in 1996,
according to lawyers close to the case.

And a senior Judice Depatment officd sad that some invedtigaiors have
concluded that Huang does not have information that would support the
prosecution of the Democratic officids who received and spent the funds he
raised or the White House officials who promoted his career in Washington.

As a reault, atention has turned to the possbility that Huang might be able to
bolster the endangered case againgt Hsa.®"?

This leak must be contrasted with the Attorney Generd’ s refusal to produce subpoenaed
documerts to this Committee because she feared that the Members of the Committee would
publicly disclose a*“roadmap” to the investigation. Justice Department staff, however, felt free
to disclose the Department’ s investigative roadmap regarding John Huang.

5. Leaks Regarding Johnny Chung

One of the mogt disturbing leaks to come from the Justice Department concerned the
testimony of DNC fundraiser Johnny Chung. After Mr. Chung pled guilty to crimind charges
and began cooperating with the Justice Department, details of his testimony were on the pages of
The New York Times:

A Democratic fund-raser has told Federd invedigators he funnded tens of
thousands of dalars from a Chinese military officer to the Democrats during
Presdent Clinton's 1996 re-dection campaign, according to lawyers and officids
with knowledge of the Justice Department’ s campaign finance inquiry.

The fund-raiser, Johnny Chung, told invedtigetors that a large pat of the nearly
$100,000 he gave to Democratic causes in the summer of 1996 - induding
$80,000 to the Democratic Nationd Committee - came from Chinads Peopl€'s

672 Roberto Suro, Prosecutors’ Approach to Huang Signals Shift in Campaign Probe, THE WASHINGTON POST, Oct.
2,1998, at Al7.
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Liberation Army through a Chinese lieutenant colond and aerospace executive
whose father was Gen. Liu Huaging, the officid and lawyers said.

* % %

A lawyer for Mr. Chung, Brian A. Sun, declined to comment on his dlient's
conversations with invedtigators, citing his dient's seded plea agreement with the
Justice Department.  “I’m shocked that sources at the Justice Department would
atribute anything like that to my client.”®"”®

Similar lesks gppeared in The Washington Post:

Democratic fund-raiser Johnny Chung has told Justice Department investigators
that a Chinese military officer who is an executive with a date-owned aerospace
company gave him $300,000 to donate to the Democrats 1996 campaign,
according to federa officiag.]""

These leaks proved extraordinarily harmful to Johnny Chung. Firg, they were used by
certain Members of the Committee on Government Reform to attack Chung, and undermine his
credibility a the very time that he was offering evidence tying senior Chinese officids to efforts
to influence U.S. eections.

Second, and more importantly, these leaks led to threaets to Chung'slife. In May 1998,
when these articles appeared, Chung was cooperating with the Justice Department investigation,
and had recently been contacted by Robert Luu. Luu claimed to be an associate of Liu Chao-
Ying, and suggested to Chung that if he refused to cooperate with the Justice Department, he and
Liuwould compensate Chung. Luu aso subtly suggested that if Chung did cooperate with the
Justice Department, Chung and his family could be in danger. Chung cooperated with the FBI in
an effort to get atgpe of Luu offering money in exchange for Chung' ssilence. The investigation
was a its most delicate phase at the time the leaks appeared in The New York Times. Chung
described the events that followed in his testimony before the Committee:

In the firg week of May, | learned that the New York Times was doing a story
that involved Liu Chao Ying and the $300,000. The FBI and | were very
concerned that the news story would scare Mr. Luu off. My attorney and | tried to
get the New York Times to kill the story. They refused. On the day before the
gory came out (May 15, 1998), | ended up going forward with a meeting with
Luu and his atorney. | consulted with the FBI before | proceeded.®”

After the article appeared, though, Chung and the FBI were not able to get Luu on tape
threatening Chung, and it gppeared that L uu had grown more cautious, and tried to distance
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himsdf from his earlier satementsto Chung. However, Chung madeit clear that the leaks from
the Justice Department posed a serious threat to him:

Mr. Barr: Do you condder that your life was in danger in 1998 because of
the leaked story that gppeared in the New Y ork Times?

Mr. Chung:  That iscorrect, and | am till looking out my back every day.

Mr. Barr: Did you lesk that information in any way, shgpe or form to the
New York Times?

Mr.Chung:  No. | don't lesk that information to the New York Times.

Mr. Barr: And would it dso be accurate that your attorneys didn't leak that
information to the New Y ork Times?

Mr. Chung:  Wetried to stop them.

Mr. Barr: Wedl, we would like the Department of Judtice to find that out. It
would be very interesting to find out, one, if they are concerned
about it, because this is a very damaging lesk that endangered a
very important witness, yoursdf; and it may very wel have come
from the Department of Justice. S we would be very interested in
that, as| am sure you would be.

Mr.Chung:  Mr. Congressman, that night, | had to go to a meeting with those
people. My attorney told me, don't go. Maybe you are in trouble,
in danger. | taked to my wife, | talked to my attorney again, and |
talked to the FBI. | want to go forward because | want the truth to
come out.®”

The seriousness of this leak was gpparent to the Justice Department as soon asit
happened. However, it appears that the Justice Department has not undertaken any steps to
determine where this information came from. Committee staff interviewed staff of the Justice
Department Office of Professona Responsibility, who confirmed that as of October 27, 1999,
thisleak had not come under investigation by the Department.®”” While most of the lesks from
the Justice Department smply send the message that the Department is politicaly biased and not
interested in athorough investigation, thisleak sent an even more dangerous message. Thislesk

670 |d. at 319-20.

577 |n December 1998, and again in August 1999, the Committee drew the attention of the Justice Department to
many of the leaks discussed in this section of the Report. Committee staff met with Justice Department staff on
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showed that someone involved in the Chung investigation thought that press coveragein The
New York Times was more important that Chung's well-being, or the success of a sgnificant
gting operation. It is deeply disturbing that the Justice Department has not investigated this leak.

6. L eaks Regarding the December 15, 1995, White House Coffee Videotape

In July 2000, the Committee brought the December 15, 1995, White House coffee
videotape to the attention of the Justice Department. The Committee had subpoenaed the
origind White House videotape of the event, and with the superior audio qudity of that tape, was
able to confirm that on the tape Vice President Gore said “we oughta, we oughta, we oughta
show Mr. Riady the tapes, some of the ad tapes.” In aletter dated July 18, 2000, the Chairman
asked the Attorney Generd to investigate these statements by the Vice President. A CNN article
the following day captured the response of the Justice Department: “a Justice Department source
said it was unclear what was on the tape because of poor audio.”®”®

This particular leak was troubling for two reasons. Firdt, it congtituted a comment on an
ongoing investigation by a Justice Department daffer. \When the Committee called a number of
Jugtice Department officids before the Committee, and asked them questions about the tape,
they refused to comment in any way. It istroubling that Justice Department staff would observe
Departmenta policy when caled before Congress and presented with serious evidence, and then
disregard thet same policy when denigrating the evidence in the press. But even moretdling, is
that the lesk makes the very point the Committee was trying to impress upon the Justice
Department. The Committee possessed the original White House tape of the event, and only
using that origind tape could the Justice Department reach a justifiable conclusion about the
contents of the tape.

7. L eaks Regarding the Vice President Gor e Special Counsel Decision

The most recent lesk in the Justice Department’ s campaign fundraising investigation
camein August 2000, when the Attorney Genera was considering whether to gppoint an specid
counsd to investigate Vice President Gore. The day of the Attorney Genera’ s announcement,
The New York Times reported that “[o]ne Justice Department official said that Mr. Conrad was
adonein hisrecommendation. ‘No other prosecutor in this matter thought that there should be a
specid counsd,’ said the officia, who spoke on the condition of anonymity.”®”® However, just
hours later, the Attorney Generd came forward to state that the “ Justice Department officid”
cited in the Times had been lying: “today Bob Conrad has been tagged with being the only
person in the Justice Department who thought that | should gppoint a specia counsdl. Although
I’m not going to get into who recommended what, | can tell you that that is not correct.”¢®

The false leak regarding Robert Conrad' s recommendation follows the pattern of Justice
Department leaks. Information was spread by Justice Department staff, in contravention of

678 Justice Says White House Coffee Tape Unclear; Hearings Scheduled Tuesday (published July 19, 2000)
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Department policy, to minimize the seriousness of the investigation and to benefit the Clinton-
Gore Adminigration. The Attorney Generd did take the unusud step of making it clear that the
leak was untrue. However, there is no sign that the Justice Department has taken any stepsto
find the source of thislesk.

The legks from the Justice Department’ s campaign fundraising investigation are harmful
on many levels. Firg, they harm the Department’ s investigation. The legk of information about
Johnny Chung endangered the investigation and Chung'slife. The leak of information about
John Huang provided him asignd that he was not a serious target of the Department’s
investigation. Second, the leaks have been made to minimize the investigation and support the
Clinton Adminigtration. Recommendations for independent and specid counsels have been
trividized, as has evidence of potentid wrongdoing. Findly, these legks have proven that the
Justice Department cannot be trusted to carry out the campaign fundraising investigetion. By
keeping the investigation in the Department, where political gppointees have had tight control
over the investigation, the Attorney Generd has created an atmosphere where Department
officds have the opportunity to undermine the case. By failing to investigate and punish the
individuas responsible for the legks, the Attorney Generd has sent the message that these kinds
of lesks are permissible.
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1. THEJUSTICE DEPARTMENT’SPOLITICAL INTERFERENCE WITH
CONGRESSIONAL OVERSIGHT

A. Failureto Comply with the Committee's Subpoena for the Freeh and La Bella
Memoranda

For two and a hdf years, the Committee struggled to obtain copies of the Freeh and La
Bdlamemoranda from the Justice Department. During that period of time, the Committee
issued four different subpoenas for the memos, in addition to a number of additional formal
requests for the documents. Throughout the process, the Justice Department raised countless
objections to complying with the Committee’ s demands. The Justice Department’ s recacitrance
culminated in the Committee s August 6, 1998, vote to hold the Attorney Genera in contempt of
Congress. In May 2000, the Justice Department finally relented, and provided copies of the
Freeh and La Bellamemoas, and a number of other memoranda relaing to the Attorney Generd’s
independent counsal decisonmaking process, to the Committee. The Committee released those
documents to the public a short time later, on June 6, 2000.

When the Committee subpoenaed the Freeh and La Bella memoranda, the Justice
Department raised a number of different objections to complying with the subpoenas. Firt, the
Department claimed that the Committee' s demand would harm the campaign fundraising
investigation. Then it claimed that the Committeg’ s action would harm the effective functioning
of the Judtice Department. Finaly, it claimed that there was no lega precedent for the
Committee' s action. However, when the Justice Department findly turned the documernts over
to the Committee, it was clear that the Justice Department’ s objections had been utterly false and
basdless. Indeed, the fact that the Campaign Financing Task Force supervisor Robert Conrad
later wrote a memorandum suggesting a specia counsd to investigate whether the Vice
President committed perjury, laysto rest the argument that honestly held opinion is*“chilled” by
Congressiond oversight.®*

The contents of the Freeh and La Bellamemoranda were highly informative, and pointed
out a number of shortcomingsin the Task Force s investigation. However, dmost asreveding
as the memoranda was the way that the Justice Department handled the Committee’ s demands
for the memoranda. When the Justice Department was faced with a Stuation that was
embarrassing and that pointed out the Attorney Generd’s adbysma handling of the campaign
fundraigng investigation, it turned to mistruths, obfuscation, and outright obstruction of the
Committee’ s demands.

1 Why the Committee Needed the Freeh and La Bella Memoranda
In December 1997, the Committee learned from press reports that the Director of the FBI

had drafted a memorandum to the Attorney Genera recommending the gppointment of an
independent counsd to investigate potentid violaions of law reaing to the 1996 Democratic

%81 The Attorney General, in her opposition to disclosure of the Freeh and La Bellamemoranda, fails to understand
that the only recommendations chilled by oversight are dishonest or malicious recommendations. A review of
honestly held opinions will never prevent anyone from acting in good faith in the future.
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dection campaign.®® Similarly, in July 1998, the Committee learned from press reports that
Charles La Bdla, the Supervisang Attorney of the Justice Department Campaign Financing Task
Force, had recommended that the Attorney Generd appoint an independent counsd to lead the
investigation.®®® In both cases, it appeared that the investigators with the grestest knowledge of
the campaign fundraising scanda had decided that the Justice Department could not conduct the
investigation without a conflict of interest.

Thefailure of the Attorney Generd to follow the advice of her advisorsto gppoint an
independent counsel was a strange departure for the Attorney Generad. Indeed, she had
gppointed independent counsals for anumber of cabinet officids, and had strongly supported the
reauthori zation of the Independent Counsel Act in 1994. At a hearing in 1994, the Attorney
Genera Stated:

The Independent Counse Act was designed to avoid even the appearance of
impropriety in the condderation of dlegaions of misconduct by high-leved
Executive Branch officids and to prevent, as | have sad, the actua or perceived
conflicts of interest. The Act thus served as a vehicle to further the public’s
perception of farness and thoroughness in such matters, and to avert even the
most subtle influences that may appear in an invesigation of highly placed
Executive officids®*

Asthe Attorney Genera correctly observed in 1994, the proper application of the Independent
Counsdl Act was crucid in assuring American citizens that alegations of wrongdoing by senior
government officids were being investigated thoroughly and free of politica bias. Y et, when the
time came that the Attorney Generd was faced with dlegations of crimind wrongdoing by the
Presdent, Vice President, and senior officids of her political party that went to the heart of the
nation’s politica process, she steadfastly refused to gppoint an independent investigator.

Fuding the Committee’ s concern that the Justice Department smply was not able to
investigate the President, Vice President, and senior DNC officials were the Justice Department’ s
numerous fumbles and falures in the investigation by that point. By December 1997, the time
that word of Director Freeh’s memorandum first leaked to the press, the Justice Department had
aready began to lose contral of itsinvestigation:

e Thefirgt lead prosecutor in charge of the investigation, Laura Ingersoll, had to be
removed by Attorney General Reno, and replaced with CharlesLaBella

e The White House delayed the production of a number of records to the Justice
Department, including crucia videotapes of Presdentid fundraisng events. In
addition, the White House often preceded document productions with Friday night
“document dumps’ to the media

682 Se, e.g9., David Johnston, F.B.1.’s Chief Tries to Influence Reno, Memo Argues for Appointment of | ndependent
Prosecutor, N.Y. TIMES Dec. 2, 1997, at Al.
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e Specific and credible dlegations of crimind wrongdoing had dready been made
againg senior DNC and Adminidration officids, and yet, no independent counsd had
been appointed, and few indictments had been brought.

In addition, a number of other problems had developed insde the investigation, and had
not yet become known to the outsde world. For example, a the beginning of the investigation,
Lee Radek, who was then in charge of the investigation, told William Esposito, a senior FBI
officid, that he felt “that there was alot of pressure on him, and the Attorney Generd’sjob could
hang in the balance based on the decision that he would make."*®* Severa months later, FBI
agents discovered Charlie Trie's employees destroying documents responsive to Congressional
and Justice Department subpoenas. They asked for a search warrant to stop the destruction, and
to determine what documents Trie had in his possession that he had not yet turned over. Laura
Ingersoll, the head of the Task Force, refused to let the Task Force agents get the search warrant,
claiming that they did not have adequate probable cause. Also, by December 1997, despite the
fact that the fundraising investigation had been underway for over ayear, the Justice Department
had failed to subpoena critica documents from the White House, including documents relating to
MariaHsa

By the time that word of Charles La Bdla s recommendation legked in July 1998, the
Committee' s skepticism of the Justice Department investigation had grown. Despite 19 months
of investigation, the Justice Department till had not taken any sgnificant action againg the
foreign kingpins of the fundraising scandd, like James Riady or Ng Lap Seng. Similarly, the
Task Force had failed to take any action againg officids in the Adminigration and DNC who
had made the scandd possible, like Harold Ickes, Richard Sullivan, or David Mercer. Rather,
the Task Force had brought charges only against the low-level fundraisers who had solicited
much of theillegd money, like Charlie Trie, John Huang, and MariaHsa

Accordingly, when the Committee demanded the Freeh and La Bellamemoranda, it was
attempting to discover the reasons why the Attorney Genera wasfailing to trigger the
Independent Counsdl Act, and whether the inherent conflict of the Attorney Generd’s
investigation of the President, Vice President, and her own palitical party, had adversely
impacted even-handed enforcement of the law. In each case, it appeared to the Committee that
there was sgnificant cause to trigger the Act, and that the Attorney General had not explained
her fallureto do so. Moreover, it appeared at the time that the failure of the Attorney Generd to
trigger the Act was causing significant, irreversble harm to the investigation.

2. The Committee' s December 1997 Subpoenafor the Freeh
Memorandum

On December 2, 1997, press reports emerged indicating that FBI Director Louis Freeh
had drafted a memorandum to the Attorney Generd asking her to gppoint an independent

885 The Justice Department’ s |mplementation of the Independent Counsel Act: Hearing before the House Committee
on Government Reform, 106" Cong., 39 (2000) (preliminary transcript).
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counsd to conduct the campaign fundraising investigation.®® The reports indicated that Director
Freeh believed that the Justice Department had a palitical conflict of interest which prohibited it
from conducting an investigation of the Clinton Administration.®®” That same day, the
Committee scheduled a hearing into the matter, and sent Director Freeh aletter requesting him to
produce his memorandum to the Committee by December 4, 1997.%%8 On December 4, 1997,
Attorney Genera Reno wrote to the Chairman, explaining why she would not comply with the
Chairman’srequest. In her letter, the Attorney Generd identified two reasons for her refusa to
comply with the Chairman’srequest: firg, that longstanding Justice Department policy
prohibited the Department from sharing with Congress deliberative materia relating to open
crimind cases, and second, that to provide thiskind of deliberative materid to Congress would
chill Justice Department personnel from providing their frank advice to the Attorney Generd in
future investigations.®®°

Asthe Attorney Generd refused to produce the memorandum voluntarily, on December
5, 1997, Chairman Burton issued a subpoena to the Justice Department, requiring the production
of the Freeh memorandum.®® In aletter accompanying the subpoena, Chairman Burton pointed
out that it was critica to the Committee' s oversight responsibility to review the Freeh
memorandum.®®* He also pointed out that the Committee’ s demand was consistent with a
number of subpoenas and requestsissued by Congressional committees over the past decade.®*?
In those cases, the Justice Department complied with Congressiona requests.

On December 8, 1997, Attorney General Reno and Director Freeh responded to the
subpoena, again refusing to comply. The Attorney General and Director Freeh reiterated the two
reasons that Ms. Reno gave for refusing to comply in her December 4, 1997, letter.®% In
addition, they enunciated severd new reasons for refusing to comply: firdt, that public and
judicia corfidence in the Department’ s investigation would be undermined by Congressond
intruson into the investigative process; second, that disclosure of the memorandum would
provide a*“road map” of the Department’ s investigation; and third, that the reputations of
individuas mentioned in the memorandum could be damaged by the disclosure of the
memorandum.®®* In addition, Attorney Genera Reno and Director Freeh claimed thet the
precedents for the Committee’ s action, which had been cited in the Chairman’s letter of
December 5, 1997, were ingpplicable to this case.
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The Committee accepted at face value of number of the arguments that had been
forwarded by the Justice Department. The Committee hoped that the Attorney Genera was
operdting in good faith when she made these points, and that she was not using these arguments
samply as pretext to avoid compliance with the Committee' s subpoena. Accordingly, the
Committee sought to reach an accommodeation with the Justice Department to avoid enforcement
of the Committee’ s subpoena. Such an accommodation was reached in December 1997, when
the Department agreed to dlow Chairman Burton, Congressman Waxman, and three Committee
daff to review a heavily-redacted copy of the Freeh memorandum. The smdl portion of the
memo that the Chairman was alowed to review confirmed the Committeg' s view that the law
required the Attorney Generd to appoint an independent counse to investigate the campaign
fundraigng scandd.

3. The Committee' s July 1998 Subpoena for the La Bella M emorandum

On July 23, 1998, a number of newspapers reported that the supervising attorney of the
Campaign Financing Task Force, Charles La Bella, had drafted areport to the Attorney Genera
recommending that she gppoint an independent counsd to take over the investigation.®®
According to these press reports, like Director Freeh, Mr. La Bella had concluded that the law
required the gppointment of an independent counsdl, both because of the high-leve
Adminigration officiads who were being investigated, as well asthe conflict of interest that the
Attorney Generd had in conducting the investigetion.

That same day, July 23, 1998, Chairman Burton sent aformal request to the Attorney
Generd, asking her to produce to the Committee both the Freeh and La Bellamemoranda®® The
following day, Committee staff were informed by telephone that the Justice Department would
not comply with the Chairman’s request. Accordingly, on July 24, 1998, the Chairman issued a
subpoena to the Justice Department, requiring the production of the Freeh and La Bella
memoranda®’ On July 28, 1998, Attorney General Reno and Director Freeh wrote to the
Chairman, informing him that they would not comply with the Committee' s subpoena®® In the
|etter, the Attorney Generd and the Director repeated many of the arguments made when they
refused to comply with the Committee' s subpoena for the Freeh memorandum in December
1997. The Attorney Generd and Director laid out five arguments against compliance with the
Committee’ s subpoena: (1) that longstanding Justice Department policy prohibited the
Department from sharing open law enforcement files with Congress; (2) that disclosure of the
memoranda could provide a“road map” of the Department’ sinvestigation; (3) the reputations of
individuas mentioned in the memoranda could be harmed by public disclosure of the
documents; (4) that disclosure of the memoranda would cregte the perception that Congress was
putting politica pressure on the Justice Department, and consequently, would undermine public
confidence in the results of the investigation; and (5) the memoranda reflected the persond view

595 David Johnston, Report to Reno urges a Counsel Over Donations, N.Y. TIMES, July 23, 1998, at A1l.

69 | etter from Dan Burton, Chairman, Committee on Government Reform and Oversight, to Janet Reno, Attorney
General 1 (July 23, 1998).

897 qubpoena Duces Tecumissued by the Committee on Government Reform and Oversight (July 24, 1998).

698 |_etter from Janet Reno, Attorney General, and Louis Freeh, Director, Federal Bureau of Investigation, to Dan
Burton, Chairman, Committee on Government Reform and Oversight 1 (July 28, 1998).
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of their authors, and the public disclosure of the memoranda could create a“ chilling effect” on
candid advice in the future.®*°

The Chairman responded on August 3, 1998, to inform the Attorney Genera that he
would not accept her explanation, and would move to enforce the Committeg' s subpoena.’ In
this letter, and throughout his correspondence with the Justice Department on this meatter, the
Chairman explained why the objections raised by the Department had no merit:

e Firg, the“longstanding policy” of refusing to share open law enforcement files with
Congress, referred to by Attorney General Reno, was never intended to be used as away
of refusing to comply with a Congressiona subpoena. Rather, the only vaid basis for
refusing to comply with the Committee' s subpoena would be to cite executive privilege,
or some other condtitutiona privilege. The Committee provided the Attorney Generd
with anumber of precedents for the Committee’ s action, where Congress obtained
records relating to open Justice Department cases.”*

e Second, the Attorney Generd’ s claim that the memoranda provided a“road map” that
would harm the Task Force' s investigation was mideading. Much of the content of the
memoranda had aready been leaked to the press. In addition, the facts discussed in the
memorandawere dl publicly known through the investigations conducted by the
Government Reform Committee and the Senate Committee on Governmenta Affairs.

e Third, the complaint that the reputations of innocent persons could be harmed by
disclosure of the memorandawas smilarly hollow. The vast mgority of individuds
discussed in the memoranda were individuas who had been discussed extensvely inthe
public record, been deposed, or testified at public hearings.

e Fourth, the Attorney Generd’ s complaint that the disclosure of the memorandawould
create the impression that Congress was placing political pressure on the Justice
Department to prosecute certain matters was completely untenable. In the summer of
1998, there was dready a widespread perception that the Attorney General was refusing
to investigate certain matters because of her political bias. This Committee was Smply
cdling on the Attorney Generd to appoint an independent counsd, not to indict certain
individuds. It is atestament to the doublespeak of this Attorney Generd that she can
clam to be acting in an gpoalitical and principled fashion by conducting an investigation
of her boss and politicd party, and that it would be “politically motivated” if she turned
the investigation over to an independent counsd.

e Findly, the Attorney Generd’s claims that the release of the memoranda would create a
chilling effect was smilarly basdess. As previoudy noted, many of the memoranda's
conclusions had dready been shared with the press by Justice Department personnel.

699
Id. at 1-3.
700 etter from Dan Burton, Chairman, Committee on Government Reform and Oversight, to Janet Reno, Attorney
Generd (Aug. 3, 1998).
11d. at 3-4.
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Despite the overwhelming weight of the Committeg s arguments, the Attorney Genera
refused to comply with the Committee’ s subpoena. Accordingly, the Chairman scheduled avote
on areport citing the Attorney Genera for contempt of Congress. The Members of the
Committee were subjected to an intengve lobbying campaign by the Justice Department to vote
againg the report. Two members of the Committee were even invited by President Clinton to
attend a ceremony at the White House at the time that the report was scheduled for avote.
Despite the lobbying campaign, the Committee' s Republican members voted unanimoudy in
favor of thereport. On August 6, 1998, the Attorney General was cited for contempt of
Congress.””? However, the contempt report was not taken up on the House floor prior to the end
of the 105™" Congress.

4, The Committee's October 1999 Request to Review the Freeh and La
Bella Memoranda

Despite the Committee’ s contempt vote, the Justice Department still made no effort to
accommodate the Committee sinterests. Committee staff were dlowed only severa
opportunities to review heavily-redacted copies of the lengthy memoranda. In the summer of
1999, anew ruling from the Court of Appedsfor the Digtrict of Columbia Circuit narrowed an
earlier interpretation of Rule 6(e) of the Federd Rules of Crimind Procedure.® Thisnew ruling
cleared the way for the Jugtice Department to share agreet deal of information with the
Committee that was previoudy thought to be covered by federd grand jury secrecy rules.
Accordingly, on September 17, 1999, Committee staff asked Justice Department staff to make
the Freeh and La Bdla memoranda available for review by Committee g&ff, in light of the new
6(e) ruling.”** By October 12, 1999, the Justice Department had till failed to reply to the
Committee' srequest. On October 12, Chairman Burton wrote to the Attorney General and
formally requested that she make the memoranda available for review in their less-redacted
format.”®

The Justice Department never responded to the Chairman’s October 12, 1999, request to
provide the memoranda for the Committee’ sreview in the less-redacted format. On March 21,
2000, in aletter responding to alater subpoenafor the memoranda, the Attorney General stated
“asareault of the Court decison, alarge portion of the previoudy redacted information was no
longer subject to redaction. We advised the Committee saff last fdl that the memorandum with
reduced redactions was available for review.””® The Attorney Generd’ s statement was patently
fdse. Atnotimein 1999 did Justice Department personnel make the Freeh or LaBédla
memoranda available for the Committee’ sreview.”®” The statement in the Attorney Generd’s

92 5pe H.R. REP. NO. 105-728 (1998).

03 Rule 6(€) establishes the secrecy of grand jury proceedings.

704 See L etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General 3

(Oct. 12, 1999). The request to review the memoranda was made by the Committee’ s Chief Counsel, James C.

yc\)lsilson, to Craig Iscoe, Associate Deputy Attorney General, at the conclusion of a staff interview of Lee Radek.
Id.

708 etter from Janet Reno, Attorney General, to Dan Burton, Chairman, Committee on Government Reform 3 (Mar.

21, 2000).

07 |f such an offer had been made, the Committee would have accepted the offer, asit accepted the offer when it

was made in March 2000.
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letter istypica of the deceptive, salf-serving statements made by the Justice Department
throughout the debate on the Freeh and La Bella memoranda

5. The Committee’'s Mar ch 2000 Subpoena for the Freeh and La Bella
Memoranda

On March 10, 2000, the Los Angeles Times published an article on the LaBella
memorandum which incdluded extensive guotes from the memorandum.”® The Los Angeles
Times apparently obtained a copy of the memoranda, despite the fact that it had never been
provided to the Committee, which had subpoenaed it dmost two years earlier. Therefore, on
March 10, 2000, the Committee subpoenaed the Freeh and La Bellamemoranda, aswell as all
other Justice Department memoranda responding to the Freeh and La Bdlamemoranda.™® Ina
letter accompanying the subpoena, the Chairman noted that the lesk of the LaBella
memorandum undermined al of the arguments that the Attorney Generd had made to the
Committee in the preceding year and ahdf.”'® The Attorney Generd had argued that the release
of the memoranda would give the targets of the investigation a*“road map” of the prosecutors
plans, she said that the release of the documents would create a*“ chilling effect” on her senior
advisors, and she stated that the memoranda were so sensitive that she could not even let dl of
the Members of the Committee ook at them. However, while she was using these arguments to
avoid complying with alawful subpoena, she was careless enough to let her saff lesk the La
Bdla memorandum to the Los Angeles Times. Given the fact that entire memorandum was in the
possession of the Los Angeles Times, and that large portions of it had been reported, the
Chairman again asked the Attorney General to now comply with the subpoena by March 14,
2000.

Amazingly, the Attorney Generd 4ill refused to comply. In aletter dated March 21,
2000, she recited many of the arguments that she made in previous letters to the Committee.”**
She dso acknowledged that the Justice Department had |eaked the La Bella memorandum to the
LosAngdes Times

There have gpparently been disclosures from one or more memoranda to the
media It is not cler whether the entire memoranda or only portions were
disclosed to the media, or whether additiona materids were disclosed as wdl. In
any event, whatever disclosure was made was wholly unauthorized.”*?

While it was comforting to know that the Attorney Generd did not authorize the release of the
La Belamemorandum to the press, the endless parade of leaks of information relating to the
campaign fundraising investigation was disturbing. By March 2000, the Chairman had

708 William C. Rempel and Alan C. Miller, Funds Probe Unfairly Spared White House, ' 98 Report Says; Donations:
Revelations from Long-Seal ed Report Show Internal Dissension on Reno’s Refusal to Appoint Counsel, L.A. TIMES
Mar. 10, 2000, Al.

09 g bpoena Duces Tecumissued by the Committee on Government Reform (Mar. 10, 2000).

719 etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (Mar.

10, 2000).

11 | etter from Janet Reno, Attorney General, to Dan Burton, Chairman, Committee on Government Reform (Mar.

21, 2000).
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repeetedly brought the Attorney Generd’ s attention to the fact that her subordinates were leaking
highly sengtive informetion relating to the investigation. 'Y et, she gpparently took no action to
identify and discipline these individuads. Nor did she understand the gppearance problems
derived from her refusa to endorse an independent investigation while her subordinates were
undermining the Department’ s own efforts.

Despite the lesk of the memorandum to the press, the Attorney Generd il refused to
provide the memorandum to the Committee. She did offer to dlow Committee staff to review
the Freeh and La Belamemoranda, in their less-redacted form.”** However, as a condition of
that review, staff were not alowed to take any notes. The Attorney Generd’ s conditions were
somewhat troubling, given that she had dlowed the aff of another Committee to review the
memoranda while taking notes.”** In addition, the Attorney Generd’s condition rendered a
review of the memoranda difficult, given the fact that the mgjor memoranda (including the reply
memorandum of Lee Radek, the response of Charles LaBédla, and the summary memorandum of
James Robinson) totaled over 180 pages.”®

a. The Committee's Attemptsto Reach Agreement with the Justice
Department

Despite the Attorney Genera’ s unsatisfactory response to the Committee' s March 10
subpoena, Committee staff began to review the responsive memoranda on March 31, 2000. Over
the next two months, Committee staff reviewed the memoranda a number of times. During this
period, the Committee aso negotiated with the Justice Department regarding the Department’s
refusal to comply with the Committee’ s subpoena. The Department repeatedly asked the
Committee to agree to a“protocol” under which the Committee would receive and handle the
subpoenaed memoranda. While the Department was never specific about how it wanted the
Committee to handle the memoranda, it identified two mgor concerns. (1) protecting the
identity of line atorneys mentioned in the memoranda; and (2) “keeping internd, deliberative
documents out of the campaign season.”"*°

The Justice Department’ s candor on this point was refreshing, but it reveded the centra
motive in the Justice Department’ s actions throughout the debate over the Freeh and La Bdlla
memoranda — protecting the Clinton Adminigtration from politicad embarrassment. Itis
illugtrative thet at the end of the day, after dl of the posturing, the Justice Department identified

31d. at 3-4.

14 Committee staff learned that staff of the House Judiciary Committee were allowed to take extensive notes while
reviewing the La Bellamemorandum.

1% On May 3, 2000, the Committee issued a new subpoena to the Justice Department for all “formal memoranda that
were sent to the Attorney General or senior Justice Department officialsin connection with decisionsinvolving the
application of the Independent Counsel Act to campaign finance-related matters, including memos that address the
Independent Counsel Act-related aspects of the Freeh and La Bellamemoranda.” Subpoena Duces Tecumissued by
the Committee on Government Reform (May 3, 2000). The Justice Department’ s production of the various
campaign fundraising memoranda was formally made in response to this subpoena.

718 This statement was made initially by John Tanner of the Justice Department’ s Office of Legislative Affairsat a
meeting on May 16, 2000, between Mr. Tanner, Alan Gershel, Deputy Assistant Attorney General, James C.

Wilson, Majority Chief Counsel, Committee on Government Reform, David A. Kass, Majority Deputy Counsel,
Committee on Government Reform, Phil Schiliro, Minority Staff Director, Committee on Government Reform, and
Phil Barnett, Minority Chief Counsel, Committee on Government Reform.
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only these two concerns when turning the documents over to the Committee. No longer did the
Department raise arguments about “ chilling effects’ or “prosecutorial roadmaps.” Rather, now it
was focused on the negative politica impact that the release of the documents would have on the
Democratic Party. Indeed, the Freeh and La Bella memoranda overwheming discuss potentialy
illegd conduct by Democretic officids and donors.™” Therefore, when the Justice Department
dated that it wanted to keep these documents out of the campaign season, it was saying that it
did not want documents embarrassing to Democrats to come out during the campaign.

b. The Justice Department’s Production of the Memorandato the
Committee

Other developments quickly superseded the Committee’ s negotiations with the Justice
Department. On May 18, 2000, the Associated Press reported that in December 1996, Lee
Radek, the head of the Public Integrity Section, which was then conducting the campaign
fundraisng investigation, told William Esposito, the Deputy FBI Director, that Radek felt “alot
of pressure’ and that the Attorney Generd’sjob might “hang in the balance.” with respect to the
campaign fundraising investigation.”*®  This report reinforced the Committee’ slong-held view
that the Attorney Generd had apalitica conflict of interest in trying to investigate the
fundraising of the President, Vice Presdent and Democrétic Party. Therefore, on May 19, the
Chairman wrote to the Attorney Genera informing her that the Committee had scheduled a
hearing on this matter, and requesting the production of the Freeh, LaBella, and related
memoranda before that hearing.”*® On May 23, the Chairman wrote again, demanding
production of the memoranda, and informing the Attorney General that the memoranda would be
treated as any other Committee record, subject to release by a vote of the Committee.”®

On May 24, 2000, Robert Raben, the Assgtant Attorney Generd for Legidative Affars
responded to the Chairman, stating that the Justice Department was “ pleased to agree to your
Committee’ s proposal as set forth in your May 23 letter and as e aborated in subsequent
discussions with your staff.””#* Under the agreement reached with the Justice Department, al of
the memoranda responsive to the Committee’' s May 3 subpoena were to be produced to the
Committee. The documents were to be kept in a secured facility, and access was to be restricted
to ax gaff from each sde of the Committee. In addition, the Committee was to provide the
Department with notice of any plan to release the documents, and aso gave the Justice
Department the opportunity to explain why the release should not take place.”

"7 Indeed, approximately 65 pages of the La Bellamemorandum are devoted to discussions of Democrat
wrongdoing, while approximately two pages are devoted to Republican wrongdoing.
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On May 31, 2000, the Chairman wrote to the Attorney Genera and informed her of the
plan to release the Freeh and La Bella memoranda, as well as other related memoranda, at the
Committee’ s June 6, 2000, hearing.”? On June 2, 2000, the Justice Department wrote to object
to the Committee’ s release of the documents.”®* In this, the find objection prior to the release of
the documents, the Justice Department only identified two concerns: firg, the chilling effect that
the release of the memoranda might have on the ability of Justice Department lawyers to render
full and frank advice; and second, the way that the memos infringed upon the “privacy interests’
of individuas mentioned in the memoranda.”®

On June 6, 2000, at a hearing of the Committee on the Department’ simplementation of
the Independent Counsel Act, the Chairman asked unanimous consent to release the Freeh, La
Bella, and a number of rdlated memoranda.”*® Representative Lantos then amended the
unanimous consent request to release dl of the documents received from the Justice Department
in response to the May 3, 2000, subpoena.”?” All of the records were then released by unanimous
consent.

6. The Justice Department’s Mideading Arguments

It is understandable that the Justice Department resisted giving the Committee the Freeh
and LaBdlamemoranda. The Jugtice Department did have legitimate inditutiona interests at
stake that it was entitled to protect. However, once the Committee served its subpoena upon the
Justice Department, it was legdly obligated to produce the memoranda to the Committee.

Rather than follow the legdly obligated course of action, the Justice Department used mideading
arguments for over two years to avoid complying with itslegd duty. Few of the arguments were
true, and none congtituted a valid basis for a subpoena. Now that the Justice Department has
complied with the Committee' s subpoenas, it appears that the Justice Department did not even
believe the arguments that it was making.

a. The Justice Department’ s Shifting Arguments

When the Committee first subpoenaed the Freeh memorandum in December 1997, the
Justice Department presented four main arguments: (1) the Justice Department had a policy
againg discussng investigative drategies of open cases (and that it was unprecedented for a
Congressiona committee to demand such records); (2) the release of the memoranda could
create a*“ chilling effect” on Justice Department employees, (3) the memorandum could provide a

723 |_etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (May
31, 2000).
724 |_etter from Robert Raben, Assistant Attorney General, to Dan Burton, Chairman, Committee on Government
Reform (June 2, 2000).
725 Id.
726 The Justice Department’ s | mplementation of the Independent Counsel Act: Hearing Before the Committee on
Government Reform, 106" Cong. 5, (June 6, 2000) (preliminary transcript).
727
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“road map” of the investigation; and (4) the reputations of individuas mentioned in the
memoranda could be harmed by the release of the documents.”?®

When the Committee subpoenaed the Freeh and La Bellamemorandain July 1998, the
Department reiterated its earlier concerns, and made an additiond argument, that compliance
with the Committee’ s demand would cregte the perception of palitical influencein the
prosecutoria process, undermining public confidence in the investigation.”®

When the Committee subpoenaed the memoranda in March 2000, the Attorney Generd
made only three arguments: (1) the campaign fundraising investigation remained open, and
therefore, the release of the memoranda could have an impact on the investigation; (2) the release
of the memoranda could cregate a chilling effect indde the Justice Department; and (3) the
memoranda were available for review by Committee staff, and therefore, it was unnecessary to
provide the memoranda to the Committee.*® As explained above, the Attorney Generd’s
statement in the March 21, 2000, |etter that Committee staff were offered the opportunity to
review the memorandain the fall of 1999 was fase.

However, when the Committee actually received the memorandain May 2000, the
Justice Department made four arguments, two of which were made in the three earlier rounds of
discusson: (1) the release of the memorandawould create a chilling effect; (2) the memoranda
would infringe privacy interests of individuas mentioned in the documents, and (3) the
memoranda contained the identity of line attorneys, and (4) the memoranda should not be
released during the campaign season.

b. The Justice Department’s False Arguments

i The Justice Department’s Nonexistent “Policy” Against
Providing Deliber ative Documents

The argument repeated most often by the Justice Department throughout the debate on
the Freeh and La Bdlamemoranda was that the Justice Department had alongstanding policy
againg providing ddliberative documents about ongoing investigations to Congress. Infact, ina
December 8, 1997, letter to Chairman Burton, Attorney General Reno and FBI Director Freeh
dtated that “[i]t is unprecedented for a Congressona committee to demand interna
decisonmaking memoranda generated during an ongoing crimind investigation.””** Aswas
pointed out by the Committee in its correspondence with the Justice Department, this clam was
not true: Congressiona committees had demanded and received interna decisionmaking
memoranda and other investigative materias during ongoing investigations,

728 |_etter from Janet Reno, Attorney General, to Dan Burton, Chairman, Committee on Government Reform and
Oversight (Dec. 4, 1997); Letter from Janet Reno, Attorney General, and Louis Freeh, Director, Federal Bureau of
Investigation, to Dan Burton, Chairman, Committee on Government Reform and Oversight (Dec. 8, 1997).
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31| etter from Janet Reno, Attorney General, and Louis Freeh, Director, Federal Bureau of Investigation, to Dan
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Palmer Raids Investigation: Inthe early 1920s, the Senate and the House held hearings
into the raids and arrests of suspected communists conducted by the Department of Justice under
Attorney Generd A. Mitchell PAmer. During the course of their investigetion, the committees
received a number of Department records rdating to theraids. Included in the documents
provided to the committees was a *“ memorandum of comments and analyss™ prepared by a
Department lawyer, responding to a Digtrict Court opinion, which was under appeal, and which
criticized the Department’ s actions.”®? This document was provided to the Committee even
though it contained facts and the Department’ s legd reasoning regarding an open case.

Teapot Dome Scandal: Later in the 1920s, the Senate conducted an investigation into
the Department of Justice's handling of the Tegpot Dome scandd, specificdly, charges of
“misfeasance and nonfeasance in the Department of Justice.”’** The Senate committee heard
from Justice Department attorneys and agents who offered extensive testimony about the
Department’ sfailure to pursue cases. Likewise, the Senate Committee also received
documentary evidence from the Department about the its nonfeasance. Testimony and
documents were received from a number of cases, some of which were ill open.”* In one
notable example, the Attorney Genera permitted an accountant with the Department to testify
and produce documents relating to an investigation that he conducted. The accountant produced
his confidentia reportsin which he had described his factud findings and made
recommendations for further action. The Department had failed to act upon his
recommendations, dthough the case was till open.”* In aletter to the Committee on March 12,
1999, Acting Assistant Attorney General Dennis Burke acknowledged that this case did provide
a precedent for the Committee’ s request, but attempted to distinguish the case because the Senate
committee was not asking for a prosecutorid decisonmaking document like the Freeh or La
Bedllamemoranda

White Collar Crimein the Oil Industry: In 1979, the House Committee on Interdate
and Foreign Commerce and the House Committee on the Judiciary held joint hearings on
dlegations of fraudulent pricing in the oil industry. As part of that inquiry, the committees
examined the failure of the Justice Department to investigate properly and prosecute related
cases. As part of ther hearings, the committees held closed sessons where they received
evidence regarding open cases in which indictments were pending.”®  In open session, the
committees called a Justice Department staff attorney who testified as to the reasons for not
proceeding with a certain crimina case, despite the fact that a civil prosecution of the same case
was pending. The Department smilarly provided the committees with documentary evidence
relating to this case.”’

732 Charges of Illegal Practices of the Department of Justice: Hearings Before a Subcommittee of the Senate
Committee on the Judiciary, 66th Cong. 484-538 (1921).

33 McGrain v. Daugherty, 273 U.S. 135, 151 (1927).

3% See, e.9., Hearings before the Senate Select Committee on Investigation of the Attorney General, vols 1-3, 68th
Cong. 1495-1503, 1529-30, 2295-96 (1924).
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736 See White Collar Crimein the Oil Industry: Joint Hearings before the Subcommittee on Energy and Power of the
House committee on Interstate and Foreign Commer ce and the Subcommittee on Crime of the House Committee on
the Judiciary, 96th Cong. (1979).
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Gorsuch/EPA Investigation: Inthe early 1980’ s the Subcommittee on Oversight and
Investigations of the House Committee on Public Works and Transportation investigated the
enforcement policy of the Environmenta Protection Agency (“EPA”) with regard to the
Superfund program. The Subcommittee investigated the EPA’ s enforcement policy with respect
to both criminad and civil maiters.”*® In response to the committee’ s document requests, the EPA,
with the advice and assistance of the Justice Department, objected to the request on the basis that
“[i]nternd enforcement documents which form the basis for ongoing or anticipated civil or
crimina prosecutions are extremely sendtive. These documentsinclude, for example,
memoranda by Agency or Department of Justice attorneys containing litigation and negatiation
drategy, settlement positions, names of informantsin crimina cases, and other smilar
materia.””*® After the Committeg s issuance of a subpoena for the documents, President Reagan
asserted executive privilege over the documents, stating thet “a controversy hasarisen . . . over
the EPA’s unwillingness to permit copying of a number of documents generated by attorneys and
other enforcement personne within the EPA in the development of potentia civil or criming
enforcement actions againgt private parties”’*° The Department of Justice took the position in
the case that the policy againgt providing Congress with access to open law enforcement files
applied to both civil and crimina matters.”** Despite the President’ s invoceation of executive
privilege in the Gorsuch matter, the committee and the House of Representatives voted to hold
Adminigtrator Gorsuch in contempt of Congress for refusing to produce the subpoenaed
documents. Ultimately the documents were produced, and the contempt citation was withdrawn.

Iran-Contra: The mog well-known example of Congressiond oversight of the Justice
Department involving the demand and receipt of information from open casefilesin the
investigation of the Iran-Contra affair. As part of their work, the Iran-Contra committees
investigated the nature of the Department of Justice' sinitid inquiry into the affair. The
investigating committees demanded the production of the Department’ s files regarding their
initid inquiry. The House committee requested, inter dia:

(b) All records rdating to Justice Depatment condderation of, or
action in response to, the request of October 17, 1986, by nmembers of the House
Committee on the Judiciary for an gpplication for gppointment of an independent
counsd.

(© All records rdaing to the condgdeaion of, and ultimae
preparation and submisson of, an gpplication for gppointment of an Independent
Counsd on the Iran matter.

(d) All records from January 1, 1984, to December 15, 1986, relating
to requedts to, by, or through the Department of Justice to stop or delay ongoing

738 Contempt of Congress, Report of the Committee on Public Works and Transportation, H. Rep. 97-968 at 10
1982).

$39 Id. at 28 (L etter from Robert M. Perry, Associate Administrator and General Counsel to Chairman Elliott H.

Levitas, Oct. 7, 1982).

749 1d. at 42 (Memorandum from President Ronald Reagan to the Administrator of the Environmental Protection

Agency).

74? Id. at 87-88 (Memorandum from Assistant Attorney General Theodore B. Olson to Attorney General William
French Smith).
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invedtigations relding to the anti-government forces in Nicaragua and assstace
being provided to them[.]"*

The Department resisted, making clams similar to those Attorney Generd Reno is
making now. The Department clamed that the production of documents to the committees
would prejudice the upcoming prosecutions by the Independent Counsdl. The committees
overruled this objection, and received al requested documents, despite the fact that the
Independent Counsdl was pursuing the prosecution of a number of open cases. The committees
obtained both documentary evidence and the tesimonia evidence of anumber of high-leve
Department officids, including Attorney General Meese.™*?

Other Cases: In other cases where Congressional oversight committees sought access to
Department of Justice records relating to prosecution of cases, the cases at issue were closed.
However, those committees were investigating the fact that the cases were closed, because they
were closed through aleged malfeasance on the part of the Department. For example, in the
Rocky Flats case, and in the case of Congressman Dingell’ sinvestigation of the Department’s
environmenta crimes prosecutions, there were alegations that the Department was alowing
guilty parties out of crimind prosecutions with only minima punishment. In the Rocky Hats
matter, Congressman Dingell described the Department’ s objections to disclosure, which are
gmilar to those assarted here, as “misguided and legaly unjudtifiable” Ultimately, over the
objection of the Department, investigating committees obtained a number of sengtive internd
documents. In the Rocky Flats case, the committee even obtained testimony from line attorneys
at the Department. 1t aso obtained documents, witness interviews, and other records submitted
to the grand jury, but not subject to Rule 6(g).”**

742 |_etter from Chairman Lee Hamilton to Attorney General Edwin Meese 11, Jan. 14, 1987.

743 See Report of the Congressional Committees I nvestigating the Iran-Contra Affair, H.R. Rep. No. 433 and S. Rep.
No. 216, 100th Cong. 310, 317, 314, 647 (1987).

744 Another notable example of the scope and need for Congressional oversight of the Justice Department can be
found in Watergate. In histestimony in the House Judiciary Committee’s INSLAW hearings, House Counsel
Steven R. Ross addressed the nature of Congressional oversight in the Watergate scandal:

The Impeachment Report concluded, “Unknown to Congress, the efforts of the President, through
Dean, his counsel” — specifically, having the Assistant Attorney General tell Congress to hold off
its investigation because of pending proceedings— “had effectively cut off the investigation.”

Of course, the excuse of pending proceedings did not keep Congress out of investigating
Watergate forever; it only delayed that Congressional investigation. By Spring of 1973,
Congressional committees were no longer accepting the claim of parallel proceedings as an excuse
for withholding evidence. Ultimately, Watergate and its cover-up, including the role of Attorney
Genera Mitchell, the role of Attomey General Kleindienst in related matters, and the
manipulation of the Justice Department and the FBI, were thoroughly probed by the Senate
Watergate Committee and the House Judiciary Committee. This probing occurred at the same
time as the pending investigations and proceedings of Special Prosecutors Cox and Jaworski.

* % %

Watergate was a dramatic instance where the House and Senate investigations had to overcome,
not mere claims of pendency of civil proceedings— let alone, as here, mere pendency of the appeal
from such proceedings — but claims of impact on soon-to-be-tried criminal cases. It was up to the
committees to determine what evidence they needed, not to the Justice Department to measure
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Shortly after he Sgned a letter claiming that the Committee' s subpoena was
“unprecedented,””*> FBI director Louis Freeh reversed course, and admitted that “your subpoena
is not an unprecedented one, but it is an extraordinary one.”’*® However, the Attorney Generd
perssted in claiming that the Committee’ s subpoena was unprecedented until the following year.
In March 1999, after the threat of contempt had subsided, Acting Assstant Attorney Genera
Dennis Burke admitted that the Committeg' s subpoena was not unprecedented.”” While this
admisson would have greetly harmed the Justice Department’ s palitical pogtion in August
1998, during the contempt debate, by March 1999, few in the public cared.

ii. The Chilling Effect of the Release of the Memoranda

The Attorney Generd claimed that if the Justice Department complied with the
Committee' s subpoena, it would creste a“ chilling effect” that would discourage Justice
Department personne from providing the Attorney Generd with candid and thorough advice,

By itsvery nature, the Attorney Generd’ s argument was highly speculative, and difficult to

prove. Thereisno evidence that the public release of the Freeh and La Bella memoranda has
had any such chilling effect. Indeed, the evidence shows that the Attorney Generd’ s advisors
continue to offer their candid, written advice, despite the intense public scrutiny given to the
Freeh and LaBellamemoranda. Charles La Bdla drafted his memorandum after dl of the
attention given to the Freeh memorandum in December 1997. In the middle of the debate over
whether to hold the Attorney Generd in contempt for her failure to turn over the Freeh and La
Bdlamemoranda, her advisors continued to draft lengthy reports reviewing the evidence in the
campaign fundraising investigation. This practice continued even after the Justice Department
turned the memoranda over to the Committee in May 2000. In the spring of 2000, the new head
of the Task Force, Robert Conrad, prepared a report recommending the appointment of an
specia counsd to investigate Vice President Gore. Indeed, the only practical consegquence of the
Committee' s release of the Freeh and La Bellamemorandais probably the message that one
should not commit dishonest viewsto paper. The Committee does not fedl the need to protect
dishonest or mdign advice.

whether to block those committees. History reflects that it was only because this Committee
insisted on obtaining all the documents and other evidence from the Justice Department, despite
any claims about pending proceedings, that the depths of the scandal wer e ultimately plumbed.

It is an appropriate note to this period that two Attorneys General — Kleindienst and Mitchell —
were eventually convicted of perjury before Congressional investigations.

The Attorney General’ s Refusal to Provide Congressional Accessto “ Privileged” INSLAW Documents, Hearing
Before the House Committee on the Judiciary, 101st Congress 88-90 (Dec. 5, 1990) (Statement of Steven R. Ross)
(emphasis added). Based on his review of thisand the other precedents discussed above, Ross concluded that the
Justice Department’ s policy of refusing access to open civil or criminal law enforcement files has been consistently
re!_)ected by the courts and by Congress. Id. a 84, 94.

745 | etter from Janet Reno, Attorney General, and Louis Freeh, Director, Federal Bureau of Investigation, to Dan
Burton, Chairman, Committee on Government Reform and Oversight (Dec. 8, 1997).

748 The Need for an Independent Counsel in the Campaign Finance Investigation: Hearing Before the Committee on
Government Reformand Oversight, 105" Cong. 70 (Aug. 4, 1998).

747 _etter from Dennis K. Burke, Acting Assistant Attorney General, to Dan Burton, Chairman, Committee on
Government Reform 2-3 (Mar. 12, 1999).
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Also undermining the Attorney Generd’ s claim of a chilling effect was the fact that some
of her advisors contemplated the publication of their memoranda. In addition, once the
memoranda were turned over to the Committee, it became clear that & least one CharlesLa
Bdla s critics, Lee Radek, contemplated that the memos would be made public: “[i]t is
inexcusable, and | believe clearly caculated, that they [La Bedlaand De Sarno] have chosen to
communicate their views about others within the Department in a memorandum thet is the
subject of such intense public interest, and is therefore likely to be leaked or become public
through some other route.””*®

It gppears that this Committee’ sinterest in the Freeh and La Bellamemoranda has not
had any chilling effect on Justice Department personnd. The more serious chilling effect on
those personnd may come from the Attorney General’ s gpparent disinterest in the advice of her
advisors. She disregarded cdlls from seven different career law enforcement professonadsto
gppoint an independent or pecid counsd to investigate Democratic fundraising in 1996. At the
same time she appeared to be oblivious to failures to ask important questions and interview
sgnificant witnesses, and the redlity that subordinates were lesking materid in away that
undermined the Justice Department investigations. It is surprising that advisors like Robert
Conrad till make recommendations to appoint a specia counsel when the Attorney Genera
routinely disregards such recommendations.

Another more likely source of a chilling effect upon the Attorney Generd’ s advisorsis
the fact that their recommendations are selectively leaked to the media after they are made. The
recommendations of Director Freeh, Charles La Bella, and Robert Conrad were al lesked to the
press shortly after they were made. Often, these leaks were made in such away to disparage the
authors of the documents. For example, as one ABC reporter noted:

| vividy recdl taking to officds back then who were amazed a the language
employed in the report. This week, they remembered their shock. One senior
ade who is no fan of Public Integrity and had generdly supported La Belas
efforts, said in his report La Béla had gone “over the top” and “out of bounds.”

He said La Bella had become “too emotiondly involved to be able to present a
cogent legd argument;” it was more a rant, a tirade, than an argument. The so-
cdled evidence was redly jus new wine in old bottles. And this officid noted
that in ensuing days the vitriol became remarkable on both sdes. He recaled that
some people were actudly wondering whether La Bela had a *deep-seated
psychiatric problem,” or whether he was unstable.

* % %

748 Memorandum from Lee J. Radek, Chief, Public Integrity Section, to James K. Robinson, Assistant Attorney
General 2 (Aug. 6, 1998) (Exhibit 6).
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| asked, wdl, did his argument make sense? “It made sense, it was just wrong.”
He sad pats of it contaned “horrendous inferences’ and were “not
persuasive.”’*?

Similarly, when Robert Conrad recommended that a special counsdl be appointed to
investigate Vice President Gore, senior “Justice Department officias digparaged his conclusions.

One Judice Depatment officd sad tha Mr. Conrad was done in his
recommendation. “No other prosecutor in this matter thought that there should be
a need for a specid counsd,” sad the officd, who spoke on the condition of

anonymity.”°

The following day, the Attorney Genera was forced to admit that this statement, given by one of
her own Justice Department staff, was false, and that Mr. Conrad had been supported in his
recommendation by two other Task Force prosecutors.”™*

Even worse than the criticiam in the press amed at Justice Department officias who
dared spesk their mind was the treatment that Director Freeh received at the hands of the White
House after his recommendation that an independent counsdl be gppointed. The New Y ork
Times reported the White House' s reaction to his recommendation in December 1997:

Although Mr. Clinton had pointedly avoided answering questions about Mr.
Freeh's disagreement with Ms. Reno's decison, White House aides were not so
circumspect. They privately ripped into Mr. Freeh — once lauded by the President
asone of his best appointees— and called him adidoya subordinate.”?

It isdifficult to believe that the Committee s subpoena for the Freeh memorandum could have
had a greater chilling effect upon Director Freeh's actions than criticism leveled a him by staff

of the President of the United states. Yet, while Attorney General Reno defended Director Freeh
againg the Committee' s advances, she did not afford him the same protection from the White
House.

iii. The Memoranda Did Not Contain a“Road Map” of the
I nvestigation

The Attorney Genera claimed that the subpoenaed memoranda contained a“road map”
of her investigation, and that the information in the documents, if it came into the possesson of
the targets of the investigation, could serioudy prgjudice the investigation. Now that the
Committee has received the documents, we can see that the Attorney Generd’s claim was not
true. None of the matters discussed in these memoranda was ever prosecuted. As Chairman

49 Beverly Lumpkin, Waco, Yet Again, (published March 17, 2000)

<http://www.abcnews.go.com/sections/us/hall sof justice/hall sofjustice28.html>.

50 Neil A. Lewisand Don Van Natta, Jr., Reno, Rejecting Aide' s Recommendation, Declines to Name Counsel on
Gore Fund-Raising, N.Y. TIMES (Aug. 23, 2000) at A19.

51 Attorney General Reno, Remarks at Press Conference, Washington, D.C. (Aug. 23, 2000).

52 David Johnston, Reno Decision Bares Rifts on Clinton Team, N.Y. TIMES (Dec. 4, 1997) at A28.
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Burton observed when the Committee released the memoranda, “if thisis aroad map, it'saroad
map of acar going around in circles.””*?

The Freeh memorandum discusses only seven substantive investigative matters: (1) the
“Common Cause Allegations;,” (2) Vice Presdent Gore' s fundraising phone cals, (3) President
Clinton’s fundraising phone cdls; (4) alegations made againgt Secretary O’ Leary by Johnny
Chung; (5) White House coffees and overnights; (6) solicitation of money from foreign
nationds, (7) the White House Database. Of these invedtigative aress, the Justice Department
brought chargesin only one area— solicitation of funds from foreign nationals. This section of
Director Freeh’s memorandum is four paragraphs long, and discusses only genera lega issues,
and does not even name any of the individuas under investigation. Given these facts, it is
difficult to understand the Attorney Generd’ s reference to a“road map.” Thereisno
information in the Freeh memorandum that related to any criminad charges ever brought in the
campaign fundraising investigetion.

The La Bellamemorandum discussed awide range of subject aress, six indl: (1) Harold
Ickes; (2) Presdent Clinton; (3) Vice Presdent Gore, (4) First Lady Hillary Clinton; (5) John
Huang, Marvin Rosen, David Mercer and the DNC; and (6) Lord. Of dl of these individuas
and entities, charges were brought only againgt one individua, John Huang, and for conduct not
discussed in the La Bela memorandum.

Iv. The Memoranda Did Not Infringe on Privacy I nterests

On severa occasions, the Attorney General asserted that the release of the memoranda
would infringe upon the privacy interests of individuals who were named in the documents, but
who were never charged with any crimes. This argument, like the others, was specious. Once
the Committee received the memoranda, it was able to see that there were very few facts
discussed in the documents that had not already been extensively discussed in public.”™* Indeed,
when the Committee was releasing the memoranda, the Justice Department was given an
opportunity to protect privacy interests by suggesting redactions. It failed to identify one
substantive area, or the name of any suspect or witness that should be redacted from the
documents prepared for release by the mgority staff.”°

753 The Justice Department’ s mplementation of the Independent Counsel Act: Hearing Before the Committee on
Government Reform, 106" Cong. 15, (June 6, 2000) (preliminary transcript).
54 One example of anissuein the La Bellamemorandum that was not public prior to the release of the LaBella
memorandum was the role of Robert Litt, a senior Department staffer, in the Loral investigation. In his
memorandum, Charles La Bellatook issue with what he saw as Mr. Litt assisting the White House with its “ damage
control” at the same time that the Department was investigating the White House' s handling of the Loral matter. As
Mr. Litt was a senior Justice Department official, it is difficult to believe he has a strong privacy interest in keeping
this matter out of the public record.
7% At one point, Justice Department staff recommended that the Committee redact from the La Bellamemorandum
the discussion of the “Gina Ratliff” incident, wherein Johnny Chung alleged that he was threatened by the First
Lady’s Chief of Staff, Margaret Williams, to repay debts he owed to aformer employee, Gina Ratliff.

In addition, when the Chairman proposed releasing the binders of selected memoranda, Representative
L antos amended the unanimous consent request to release all of the documents received by the Committeein
responseto its May 3 subpoena. Among these documents was a memorandum referring to an investigation of CIA
Director Tenet which contained various personal information about the Director. Thisinformation was redacted
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V. The Release of the Memoranda Does Not Createthe
Per ception of Palitical Influencein the Task Force
I nvestigation

The Attorney Generd’s claim that the release of the memorandum would creste the
perception that her investigation was paliticaly influenced is, like many other of her dams,
oeculative. However, the Committeg sinterest in this matter, from the beginning, has not been
to dictate any certain outcome in the campaign fundraising investigetion, but rather, to ensure
that a thorough and unbiased investigation is conducted. It has been the Attorney Generd’s
continued refusa to appoint an outside investigator to conduct the investigation, not the efforts
of this Committee, that have undermined public trust in the Attorney Generd’ s investigation.
The editorial board of The New York Times observed that:

[The memoranda] are further evidence of Ms Reno's poaliticized handling of the
campaign fund-raising issue and of her dedication to protecting Democratic Party
interests from dart to finish. . . . These latest documents, however, cast further
doubt on her wisdom and add to the evidence tha she has run a Judice
Department that often puts palitics ahead of impartia law enforcement.”™®

Given observations like that, and from a number of other editorid boards, it may be that the
release of the memoranda did undermine confidence in the Justice Department’ s investigation —
not because it raised some specter of politica influence — but because it showed how palitica the
Department’ s investigation had been.

Vi. The Justice Department’s Request to Keep the Memoranda
Out of the Campaign Season

Shortly before the Justice Department produced the subpoenaed memoranda to the
Committee, Justice Department staff and Committee staff negotiated terms for the handling of
the documents. During those negotiations, Justice Department staff identified one of their
central concerns as “ kegping the memoranda out of the campaign season.” This request had
never been raised in the earlier debates over the Freeh and LaBellamemoranda. Indeed, one can
only imagine the reaction if the Attorney Generd had dtated in aletter that she was refusing to
comply with the Committee' s subpoena because she feared that the memoranda would be used to
attack Vice Presdent Gore. However, that is precisaly what her subordinates suggested in their
negotiaions with Committee gaff. Again, it is understandable that the Attorney General wanted
these memoranda out of the public’'s hands. The documents do not portray the subjects of the
Jugtice Department’ s investigation in a pogtive light. However, the Attorney Generd is not
entitled to use politica fallout as areason to avoid complying with a Congressiona subpoena
That her staff even recommended such a thing speaks volumes about the Jugtice Department’s
motives throughout this matter.

from the memorandum, and in addition, that memorandum was never released or disseminated by the Committee
majority.
758 The Justice Department Memos N.Y. TIMES (Mar. 11, 2000) at A14.
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B. The Justice Department’s Failure to Produce the Conrad M emorandum

The Committee had hoped that the Justice Department’ s damaging, and ultimately
unsuccessful experience in trying to keep the Freeh and La Bella memoranda from the
Committee would keep it from repesting such efforts in the future. The Justice Department’s
mideading arguments and bad faith in trying keep the Freeh and La Bdla memoranda from the
Committee were fully exposed when the Committee obtained the documentsin May 2000.
However, the Committee' s recent efforts in trying to obtain the Conrad memorandum has shown
that the Justice Department has learned nothing from its experiences. It has continued to ded
with the Committee in bad faith, trying to keep information embarrassing to the Adminigtration
from becoming public.

After the Attorney Generad announced her decision not to seek a specid counsd for Vice
President Gore on August 23, 2000, the Committee subpoenaed the Conrad memorandum and all
related memoranda, from the Justice Department. The Committee believed that Attorney
Generd Reno’s announcement on August 23, 2000, gave every indication that the investigation
of fase statements by Vice President Gore had been closed, and accordingly, that the Conrad
memorandum could be produced to the Committee:

The transcript reflects neither fase statements nor perjury, each of which requires
proof of a willfully fase gatement about a materiad matter. Rather, the transcript
reflects disagreements about labels. | have concluded that there is no reasonable
possbility that further invedtigation could develop evidence that would support
the filing of charges for making awillful fase satement.

The task force will, of course, continue its ongoing investigation into illegd
fundraigng activity and will be free to pursue dl avenues of invedigation,
wherever they may lead.”™’

In this statement, the Attorney Generd clearly indicated that there was no reasonable possibility
that the Jugtice Department would ever turn up evidence supporting the filing of charges againgt
Vice Presdent Gore for making afase atement. Given the basis of the Attorney Generd’s
effortsto frustrate Congressiona oversight of the Justice Department — that she did not want to
interfere with ongoing investigations — she would hardly have made such a pronouncement
unless she believed this matter to be closed. Therefore, she should not flout avalid
Congressona subpoena. Her willingness to do so, given her strong conclusion, is indicative of
the extreme bad faith currently being exercised by the Justice Department.

The deadline for compliance with the subpoena, August 31, 2000, passed without any
action by the Justice Department. On September 6, 2000, Committee staff discussed the
subpoena with Justice Department staff.”®  During that discussion, Justice Department staff
could not provide a cogent explanation for the failure to produce the Conrad memorandum. The
Department did suggest that it was possible that the Conrad memorandum did till pertainto an

5" News Conference with Attorney General Reno, Washington, D.C. (August 23, 2000).
758 See Letter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General

(September 7, 2000).
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open case. However, the discussion gave every indication that the Justice Department had
decided that it was not going to produce the Conrad memorandum to the Committee, but was
dtill groping for the rationdle for itsrefusd. As the experience with the Freeh and La Bdlla
memoranda had shown, it was not unusud for the Reno Justice Department to reach its
concluson first, and attempt to develop arationde | ater.

The Justice Department refused to provide any further information regarding its refusd to
comply with the Committee’ s subpoena for the Conrad memorandum until the Committeg's
October 5, 2000, interview with the Attorney Generdl. During that interview, the Attorney
Generd was questioned about her failure to comply with the Committee’ s subpoena

Committee Counsd:

Attorney General Reno:

Chairman Burton:

Attorney Generd Reno:

Chairman Burton:

Attorney Generd Reno:

Chairman Burton:

Moving on to the Comwad - Mr. Conrad's
recommendation to appoint a specid counsd. Is it far
to say that you have absolutdy refused to comply with
the Committees subpoena for us to recelve Mr.
Conrad's recommendation to you to gppoint a specid
counsd?

| don't think Mr. Conrad’s memo should be produced.
| think it is part of a pending investigation.

Isthat — that is pretty much the same reason you gave
for not giving us the La Bellamemo?

What | indicated for the La Bella memo was that it was
— been a part of the investigation. Much of it has been
made public now, and the matter is behind. The issues
in the Conrad memo, as | told them, could ill be
pursued, any lead could be followed; and | want to
make sure that we don't do anything that interferes with
that.

It is not a matter of whether the issues in the Conrad
memo can be pursued. It is whether they are being
pursued. Are the issues raised in the Conrad memo dill
under active investigation?

| cannot comment.

You can't tdl us whether or not they are under active
invedtigation? The reason we can't see the memo,
according to you, is because there is an ongoing
cimind  investigation. If there is no investigaion
going on, then there should be no reason why we can't
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see the memo. And s0 dl we are asking is, amply, are
the issues raised in his memo 4till under investigation?

Attorney Generd Reno: | can't tell you that.

Chairman Burton: You are not teling us about any specific invesigetion;
you are not taking about anything like that. All we are
asking genericdly is, are the issues rased in his memo
— and you don't have to go into the specifics — are those
beng pusuied in an  invedtigdion,  crimind
invedtigation?

Attorney General Reno: Mr. Chairman, | respectfully suggest to you that if |
dat answering questions like that, | am going to
continue to run into the dtudion that | am faced with
now where people are beginning to question whether
we ae beng pushed aound by Congress

ingppropriately in pending crimina matters.”*°

The Attorney Generd’ s responses to Chairman Burton are facidly absurd. In her
announcement on August 23, 2000, she stated that she was not gppointing a specia counsdl to
investigate the Vice President because there was no reasonable possibility that further
investigation would produce evidence that would support thefiling of charges. This Satement
sent the clear message that Vice President Gore had been cleared, and that he was no longer
under investigation for making fase statements. This message was warmly welcomed by the
Gore campaign. However, when the Committee subpoenaed the Conrad memorandum, the
Attorney Generd tried to manufacture a reason why the Committee could not receive the
document. When she was squardly asked whether Conrad was sill investigating fa se satement
charges againg Vice President Gore, Attorney Genera Reno refused to answer the question. In
the past, the Justice Department has rarely hesitated to tell the Committee that it could not
receive certain documents because they pertained to an open case. The fact that the Attorney
Generd refused to state whether the Conrad investigation of Vice President Goreis till open
suggests one of two possibilities: (1) that the caseisin fact closed, or (2) that the Attorney
Generd’ s satement that there was “ no reasonable possibility that further investigation could
develop evidence” was made to benefit the Vice President. If the former istrue, the Attorney
Generd iswithholding the Conrad memo from the Committee with no proper judtification. If the
latter istrue, the Attorney Genera has mided the public about the nature of the Task Force's
investigation to benefit the Presdentid nominee of her palitica party.

The Justice Department has dso refused to provide the Committee with any opportunity
to review the Conrad memorandum. When asked why the Justice Department had not provided
the Committee the opportunity to review the memorandum, Reno provided the following answer:

% Interview of Attorney General Reno 47-50 (October 5, 2000) (preliminary transcript).
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| think it is important, based on the experience that we are having now and the
questions that have been raised, that we do everything we can to ensure tha there
is not an inappropriate outside influence on a pending maiter.”®

However, the refusal to provide any review of the Conrad memorandum stands in contrast to the
Department’ s willingness to alow the Committee to review the Freeh and La Bellamemoranda
The Department alowed the Committee to review those memos in 1998, despite the fact that
information in those documents still concelvably was linked to open cases.

The Jugtice Department’ s refusal to provide the Conrad memorandum to the Committee
provides further evidence of the paliticization of the Justice Department. Without any legd or
factua bas's, the Jugtice Department has refused to comply with alawful Congressond
subpoena. It appears that the Justice Department’ s motive for kegping the Conrad memo out of
Congress hands is the same motive that has guided it for the past four years — protecting the
Clinton-Gore Adminigtration from crimind jeopardy and public embarrassment.

C. The Justice Department’s Political Gamesmanship

The Justice Department’ s refusal to cooperate with the Committee was dso manifested in
itswillingness to engage in palitical gamesmanship to try to embarrass the Adminigration’'s
critics. There were two notable instances of this behavior during the campaign fundraising
investigation: fird, the rlease of the FBI interview summary of former Congressman Gerdd
Solomon; and second, the attempted release of investigative materid relating to Chairman
Burton.

1 The Release of the Solomon Interview Summary

a. The Justice Department Refusesto Providethe Clinton and Gore
Interview Summaries

On November 9, 1999, the Committee subpoenaed the FBI interview summaries of
President Clinton and Harold Ickes.”®* The Committee was seeking the records as part of its
oversight of the Jugtice Department’ s campaign fundraising investigation, to ensure that the
Justice Department conducted thorough interviews of Mr. Ickes and Mr. Clinton before declining
to appoint an independent counsdl to investigate their fundraising activities. The Committee did
not expect to receive any resistance to this subpoena, as it had dready received FBI interview
summaries for John Huang. Before the Committee received a response to the subpoena from the
Justice Department, the Chairman sent another request to the Department on November 17,
1999, requedting 25 additiond FBI interview summaries relating to the campaign fundraising
investigation, including the interview summaries for Vice President Gore.”®2

%0 Interview of Attorney General Reno 53 (October 5, 2000) (preliminary transcript).

81 qibpoena Duces Tecumissued by the Committee on Government Reform (Nov. 9, 1999) (all Committee
correspondence with and subpoenas to the Justice Department are printed in the appendix accompanying this
report).
72E)Letter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (Nov.
17, 1999). Thisrequest was made pursuant to the Committee’ s subpoenaof July 29, 1999, which required the
Justice Department to produce all records relating to the investigations of John Huang and Yah Lin “Charlie” Trie.
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Committee staff asked Justice Department staff about the production of these interview
summaries on anumber of occasons during the following weeks. As Chairman Burton noted in
aNovember 30, 1999, |etter to the Attorney Generd, the Justice Department failed to produce
the records, and provided no explanation for the failure to produce them.”® At thetime, the
Committee was planning to hold amgor hearing on John Huang from December 15-17, 1999.
On December 10, 1999, the Committee finally received an answer to its requests. In aletter to
Chairman Burton, Assistant Attorney General Robert Raben explained that the Justice
Department was formulating a new policy againgt the rlease of FBI interview summariesto
Congress.

The decison by the Department and its FBI component to permit the Committee
to review the 302s, but not to provide copies, is based upon the chilling effect that
public disclosure of the 302s can have on law enforcement.  Higoricdly,
witnesses who have been interviewed by the FBI have understood that their
interviews, and the information that they provided, would not be made public
unless the witness were to testify a a public trid or the prosecutor were to use the
information as the factud bads for a guilty plea. . . . A witness who bdieves tha
it is likdy that his or her interview will become public may become less willing to
cooperate fully with the FBI.

The Depatment has observed what appears to be an increasing incidence of
public release of 302s. The widespread public disclosure of 302s is likdy to
make it more difficult for the FBI to conduct its invedtigations in the future
especidly in cases in which witnesses may become reluctant to cooperate out of a
desire to avoid becoming publicly involved in ahigh-profile matter.”®*

The Justice Department’ s position was further elaborated by Craig 1scoe, Associate
Deputy Attorney Generdl, and Larry Parkinson, General Counsdl of the FBI, in ameseting on
December 13, 1999. In that meeting, Mr. Iscoe and Mr. Parkinson expounded on the Justice
Department’ s concern that the release of FBI interview summaries to the Committee would harm
the Department’ s ability to conduct investigationsin the future. Committee staff pointed out to
Mr. Iscoe and Mr. Parkinson that the Department had produced interview summaries on a
number of other occasions, and had never expressed this concern until the Committee sought the
interview summaries of President Clinton, Vice Presdent Gore, and Harold Ickes.

The Chairman protested the Department’ s decison not to provide the interview
summariesin aletter on December 14, 1999.%° Firg, the Chairman pointed out the suspicious
timing of the Department’ s decison. The Department was subpoenaed to produce the interview

On several occasions, the Chairman sent specific narrow requests to the Department for records covered by this
subpoena.

763 |_etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (Nov.
30, 1999).

764 |_etter from Robert Raben, Assistant Attorney General, to Dan Burton, Chairman, Committee on Government
Reform 1-2 (Dec. 10, 1999).

765 |_etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (Dec.
14, 1999).
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summaries of President Clinton and Harold Ickes over a month earlier, and was requested to
produce the Vice President Gore summaries dmost a month earlier.”®® Despite numerous
requests during that period of time, the Department announced its decision not to provide the
documents to the Committee only severa days before the John Huang hearing. The subpoenaed
documents were needed for the hearing, and indeed, ended up being discussed extensively at the
hearing.

The Chairman aso pointed out the Justice Department’ s gpparent double standard. In the
103 Congress, Chairman Don Riegle requested a number of FBI interview summaries, which
he received, and subsequently published in a Senate report.”s” In the 104" Congress, the
Department provided Chairman Bill Clinger with 183 FBI interview summaries pertaining to the
White House Trave Officeinvestigetion.”® In addition, throughout the fall and winter of 1999,
the Justice Department was producing scores of interview summaries pertaining to the Waco
invedtigation, even as it was trying to prevent the Committee from obtaining interview
summaries from the fundraising investigation. Moreover, by December 10, the Committee had
recaived three FBI 302s relating to the campaign fundraising investigation — John Huang, Charlie
Trie, and Johnny Chung — without the Committee even requesting the 302 for Johnny Chung.
Therefore, the Justice Department’ s newly-found hesitance seemed to be linked to the fact that
the Committee was now requesting the 302s for the President, Vice Presdent and Harold Ickes.

Finaly, the Chairman took issue with the statement by Assstant Attorney General Raben
in his December 10, 1999, letter in which he stated that “[t]he Department has observed what
appears to be an increasing incidence of public release of 302s.”%° The Chairman then pointed
out that Chairman Riegle released 84 FBI interview summariesin a Democrat-controlled
Congressin 1994, and that the Government Reform Committee had released just one such
interview summary in the preceding three years.”” The Chairman aso noted the fact that the
Department’ s concerns about the release of 302s harming ongoing investigations seemed to be
misplaced. When the Committee received the 302s for Charlie Trie, they had supposedly
redacted al information from the summary that could harm ongoing investigetions. However,
the Department failed to redact from the Trie 302 information relating to Ernest Green,
information which strongly indicated that Green had perjured himsdf in a Committee
deposition.””* At thetime, Green was under active investigation by the Justice Department for
perjury, and the release of thisinformation could have theoreticaly harmed the Department’s
investigation. The Committee identified the Justice Department’ s error, and on its own initiative,
redacted the information relating to Green.””?

After receiving the Chairman’ s letter, the Department finaly relented, and provided the
requested 302s for President Clinton, Vice Presdent Gore, and Harold Ickes on December 15,

766 14d. at 1.
767 |d

768 Id

789 |_etter from Robert Raben, Assistant Attorney General, to Dan Burton, Chairman, Committee on Government
Reform 1-2 (Dec. 10, 1999).

770 etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (Dec.
14, 1999).

d. at 2.
72 4.
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1999. When the Committee was able to review these 302s, it learned that the Justice Department
had failed to ask the President and Vice President about central matters involved in the campaign
fundraising scanda: the President had not been asked about James Riady or Charlie Trie; and the
Vice President had not been asked about the Hs Lai Temple fundraiser or MariaHsa. Once the
Committee received these 302s, it became evident why the Justice Department had gone through
such contortions to keep them out of the public domain. However, if the content of the 302s was
not enough to confirm that the Justice Department’ s posturing of the past month had been purely
politica, the Department’ s actions in the following two days would confirm that fact.

b. The Justice Department Releases the I nterview Summary of
Representative Gerald Solomon

When John Huang appeared before the Committee on December 15, 1999, he made the
following statement:

People seeking publicity have lied about me repeatedly in the press and even
before this Committee without consequence. For example, a former Member of
this body, Mr. Solomon, in attacking the Adminigration, accused me of economic
espionage on the bass of what | am advised was an anonymous source a a
cocktall party, with whom, it turned out, did not even mention my name or do
anything other than perpetuate a rumor againg an unidentified Asan-American, a
rumor which Mr. Solomon was only too eager to embrace and capitalize upon.””

At the time that Mr. Huang made his statement, it was unclear where he had obtained this
information. Therefore, Chairman Burton asked John Huang to identify the source of his
knowledge about Representative Solomon’s comments.””* Huang told the Chairman that he had
been told this by his attorneys.””> Chairman Burton then asked Ty Cobb, Huang's counsdl, where
he had obtained this information, and Mr. Cobb stated that he had learned thisinformation from
one of the prosecutors on the Campaign Financing Task Force.””® As Chairman Burton noted in a
letter to the Justice Department after the Huang hearing, it was highly irregular that the

Department would share this kind of information with the target of acrimind investigation.”””

As the Chairman noted, the disclosure to Huang' s attorneys “ could have no legitimate
investigative purpose, and seemed to be designed only to give Mr. Huang a sympathetic anecdote
for his opening statement.”’”® Moreover, the Department’ s willingness to provide details from

FBI interview summaries certainly undermined the arguments it had so foreefully made just days
ealier, when it damed that releasing 302s would chill witnesses from giving interviewsto law
enforcement, or that it would jeopardize investigations. Indeed, it is hard to conceive of a
Stuation that would chill awitness from giving an interview more than turning the detalls of the

"3 The Role of John Huang and the Riady Family in Political Fundraising: Hearings before the House Committee
on Government Reform, 106" Cong., 55 (1999) (preliminary transcript).
774
Id. at 166.
775 Id.
% |d. at 167.
77 etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General 2 (Apr.

18, 2000).
778 |d
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interview over to an admitted felon who then used that information to attack the witnessin the
press and on naiond televison.

However, the Justice Department’ s hypocrisy was only beginning to emerge. During the
first day of the Huang hearing, in response to Huang' s opening statement, Congressman
Waxman asked Chairman Burton to request the FBI interview summary of Congressman
Solomon from the Justice Department.””® Chairman Burton agreed that he would do s0.”%° The
following day, Associate Deputy Attorney Generd Craig I scoe appeared at the Committee
offices with a copy of the Solomon 302. The Chairman had not even formally requested the
Solomon 302, but the Justice Department had produced it nonetheless in under 24 hours. There
were severd facts about this chronology that were especidly troubling:

e The Judtice Department produced the 302 without aformal request of any type, much less
asubpoena. Justice Department staff explained that it views an ora request made by a
Chairman during a Committee hearing the same way that it would view awritten request
or asubpoena.™ Thiswasthe first time that this policy was ever enunciated for this
Committee, and it seemed to be apost hoc justification for the Department’ s actions.

e The Justice Department produced the Solomon 302 in under 24 hours. Craig Iscoe, the
Associate Deputy Attorney Genera who brought the 302 to the Committee, explained
that the 302 was relatively short, and was easy to prepare for production.” However,
when the Reno Justice Department’ s track record of document productionsis closely
scrutinized, the rapid production of the Solomon 302 appears suspicious. During the
Committee' s investigation, there were occasions where the Justice Department: lost
Committee document requests; failed to produce documents for days because they could
not find a messenger to bring the documents to Committee offices; failed to produce
documents for days because they had to be personaly Bates-stamped by the Associate
Deputy Attorney Generd; or smply took months to produce documents because of
vacations, illness, or difficulty in locating regponsive documents.”®® Y e, when the
Department had a 302 that was potentialy embarrassing to Representative Solomon, a
critic of the Justice Department, they produced it in less than 24 hours.

e The Solomon 302 was produced rapidly, and without a forma request, despite the Justice
Department’ simpassoned arguments of severa days earlier. The Department had been
arguing that the Committee was receiving and releasing too many 302s. The Department

" The Role of John Huang and the Riady Family in Political Fundraising: Hearings before the House Committee
on Government Reform, 106" Cong., 97 (1999) (preliminary transcript).

8014, at 97-98.

81 Thisinformation was related by Craig |scoe, Associate Deputy Attorney General, to Committee staff when he
brought the Solomon 302 to Committee offices on December 16, 1999.

82 Thisinformation was related by Craig |scoe, Associate Deputy Attorney General, to Committee staff when he
brought the Solomon 302 to Committee offices on December 16, 1999.

783 Seg, e.g., letter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney
General (Feb. 11, 1999) (regarding failure of Justice Department to respond in timely fashion to requests for
documents relating to Orlando Castro); letter from Dan Burton, Chairman, Committee on Government Reform, to
Janet Reno, Attorney General (June 14, 1999) (regarding failure of Justice Department to respond in timely fashion
to requests for documents relating to search warrant of Trie residence).
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was even willing to argue that it should not obey a congressional subpoena because of the
harm that the Committee was doing by requesting and releasing 302s. Y e, scarcely days
after those arguments had been made, the Department provided a 302 to the Committee
without aformal request. Moreover, Department staff had made the information in that
302 available to a convicted felon so that he could paint himself in a more favorable light
in his Congressiond testimony. The speed with which this document was produced made
amockery of the apparently earnest entreaties made just days earlier by Associate Deputy
Attorney Generd Iscoe and FBI General Counsdl Parkinson.”®*

The Department’ s release of the Solomon 302 served as a stark example of the
politicization of the Justice Department. The Department was willing to disobey lawful
subpoenas when the Committee was seeking information pertaining to the Presdent and Vice
President that was embarrassing to the Justice Department because it indicated a serious failure
in the campaign fundraising investigetion. Y et, when the Justice Department had the opportunity
to spread information that harmed awidely respected Republican Member of Congress, it
abandoned dl of its principled arguments and seized the opportunity. Faced with an example
likethis, it isdifficult to believe that the actions of the Reno Justice Department were motivated
by anything other than crass palitical sdf-interest.

2. Attempted Release of Information Relating to Chairman Burton

Six months later, the Justice Department again tried to release information that was
harmful to one of its critics. Thistime, on the eve of the Committee' s rlease of the Freeh and
La Bellamemoranda, the Justice Department attempted to force the Committee to release
information relaing to the Justice Department’ s investigation of Chairman Burton.”®°

Throughout the month of May 2000, the Justice Department located and made available
to the Committee various memoranda responsive to the Committee' s May 3, 2000, subpoena for
the Freeh and La Bellamemoranda, as well as other memoranda written in response to those two
reports. After the responsive documents were produced to the Committee on May 24, 2000, the
Committee continued to receive additional documents. In most cases, these were memoranda
that were missed in earlier searches. In most of these cases, these documents pertained to the
Attorney Generd’s decision not to appoint an Independent Counsel to investigate the 1996
campaign fundraising scandd.

In late May, the Committee scheduled a hearing to take place on June 6, 2000. At this
hearing, the Committee was scheduled to rel ease the Freeh and La Bellamemoranda and related
documents, and it was dso scheduled to question Public Integrity Section Chief Lee Radek about
those documents. However, on the evening of June 5, 2000, a staff atorney in the Department’s

841t isonly fair to point out that Mr. Parkinson did not appear to be involved in the Justice Department’s efforts to
get the Solomon 302 out to the Committee and the media.

8 Shortly after Chairman Burton announced his plans to conduct an investigation of the 1996 campaign fundraising
scandal, Mark Siegel, aformer DNC officer and active DNC fundraiser, alleged that he had been “ shaken down” to
make political contributions by Chairman Burton. Given Mr. Siegel’s political affiliation, and the timing of his
charges, his allegations could scarcely be taken seriously. Nevertheless, the Justice Department launched a grand
jury investigation of the allegations, issuing subpoenas to the Burton campaign shortly after the Government Reform
Committee issued its first subpoenato the Justice Department.
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Office of Legidative Affairs contacted Committee g&ff to tell them that the Department would

be producing to the Committee that evening a document relating to the investigation of Chairman
Burton. Chairman Burton responded almost immediately with aletter refusing to accept
production of the records, and questioning the Department’ s attempt to send the documents to
the Committee.”®® The Department’s attempted production of records relating to Chairman
Burton raised severa troubling questions: (1) how were the Burton records related to the
Committee’ s subpoena; (2) why did the Justice Department attempt to produce records relating
to what purported to be an open investigation; and (3) why did the Justice Department attempt to
provide these records to the Committee at 5:10 p.m. on the evening before a hearing.

Firdt, the Committee’s May 3, 2000, subpoena cdled for “[a]ll forma memoranda that
were sent to the Attorney Genera or senior Justice Department officids in connection with
decisonsinvolving the gpplication of the Independent Counsd Act to campaign finance-related
matters, including memos that address the Independent Counsd Act-related aspects of the Freeh
and LaBdlamemoranda.””®” When they told Committee staff that they intended to produce the
documents relating to the Burton investigation, Justice Department staff were unable to provide
any explanation of how the records related to the Committee’ s subpoena. While therewas a
provison of the Independent Counsel Act that alowed the Attorney Generd to request an
independent counsdl for Members of Congress, there had been no indication that such a request
had been made for Chairman Burton. Indeed, the Justice Department has investigated many
Members of Congressin the past severa years, and of al of those investigations, the Department
proposed producing documents only from the Burton investigation. "¢

Second, the Justice Department had frequently refused to produce records to the
Committee on the basis that the subpoenaed records related to an open investigation. A
memorandum improperly released by a senior Justice Department staffer in 1999 ligted the
alegation againgt Chairman Burton as “not yet closed, but likely to be shortly.””®® Despite this
designation in June 1999, neither Chairman Burton nor his private counsd have ever been
informed that the investigation againgt him was closed. Therefore, it gppears that as of the
Department’ s attempted release of the information regarding Chairman Burton in June 2000, the
invegtigation of Chairman Burton was dill technicaly open. Leaving asde the significant issue
of why the Burton investigation was left open for so long &fter dl investigative work had

786 | etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (June 6,
2000).

87 Subpoena Duces Tecum issued by the Committee on Government Reform (May 3, 2000).

788 After the Committee refused to accept records relating to the investigation of Chairman Burton, the Justice
Department did attempt to explain the production of records relating to Chairman Burton. In aletter dated June 9,
2000, Robert Raben, the Assistant Attorney General, stated that “[w]e have confirmed that the allegations that are
discussed in the memorandum were the subject of a decision under the Independent Counsel Act and therefore that
the memorandum is responsive to your subpoena. We have further confirmed that production of the memorandum
would not harm any pending investigation— which is the standard we have applied to al other documents
responsive to the Committee’ s subpoena for Independent Counsel-related memoranda.” Letter from Robert Raben,
Assistant Attorney General, to Dan Burton, Chairman, Committee on Government Reform (June 9, 2000). Taking
the significant step of accepting all of these representations as true, the timing of the Department’ s decision still

rai ses serious questions about the Department’s motivations. The Department attempted to produce the
memorandum to the Committee on the eve of the release of the Freeh and La Bellamemoranda (and the wholesale
release of all independent counsel memoranda, which was proposed by the Committee minority).

789 Memorandum titled Task Force Cases (June 4, 1999) (Exhibit 14).
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ceased,” the Justice Department appeared to be deviating from its policy of refusing to release
records relating to open cases, S0 that it could release records relating to Chairman Burton.

Third, the timing of the Department’ s decision was especidly suspicious. The
Department had had over two months to locate records responsive to the Committee’ s subpoena.
Yet, it waited until the evening before the Committee’ s release of the Freeh and LaBdlla
memoranda to attempt to produce these records to the Committee. When Committee staff asked
Justice Department staff to describe the process that led to this document being discovered,
Justice Department staff described it as* people rooting through boxes and pulling out
documents.””®* As part of an effort to better understand this process, and identify the staffer who
was “rooting through” boxes relating to the Burton investigetion, the Chairman asked the Justice
Department to identify the staffers responsible for proposing the production of the Burton
records.”? The Department never responded to this request.

The Justice Department’ s attempt to produce records relating to the investigation of
Chairman Burton gppeared to be amaneuver, much like the release of the Solomon 302,
designed to draw attention away from Committee hearings which were embarrassing to the
Clinton Adminigration. It dso gppeared to be designed to intimidate Chairman Burton, and to
discourage him from subpoenaing documents from the Justice Department. Like the
Department’ srelease of the Solomon 302, the Department’ s attempted release of information
about Chairman Burton was done in contravention of Department policy, and under highly
irregular circumstances.

799 Chairman Burton has often questioned the apparent Justice Department practice of |eaving cases open long after
investigative activity in that case has ceased. The Justice Department has often refused to produce records about a
meatter to the Committee, claiming that the matter is open. However, in many of these cases, it is apparent that all
activity in the case has stopped. The June 4, 1999, list of Task Force cases seems to confirm the Chairman’s
criticisms. For example, there are 27 cases listed under the heading “ Investigations Which FBI and the Task Force
have closed (awaiting AG determination).” 1d. There are another 14 cases listed under the heading “Investigations
Not yet Closed but Likely to be Shortly.” Id. Chairman Burton’s caseislisted under this heading, with the
additional notation “closing memo sent to Public Integrity.” Id.

791 |_etter from Dan Burton, Chairman, Committee on Government Reform, to Janet Reno, Attorney General (June 6,

2000).
792 |d
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IV.  FAVORABLE TREATMENT OF THE ATTORNEY GENERAL’'SFRIENDS

A. The Justice Department’s Handling of the Soka Gakkai M atter

The Committee investigated the efforts of Rebekah Poston, a prominent Miami lawyer
and afriend of the Attorney Generd, to obtain confidentia law enforcement information from
the Justice Department. The Committee has learned the following:

Rebekah Poston was hired by Soka Gakkai, alarge Japanese Buddhist sect, to obtain
crimind justice records on a man named Nobuo Abe, the head of ariva Buddhist
sect. Soka Gakkai hoped to use these records in a defamation lawsit againgt Abe.

Pogton hired private investigators who illegdly obtained confidentid Nationa Crime
Information Center (“NCIC”) records on Nobuo Abe.

Poston then filed a Freedom of Information Act (“FOIA™) request to legdly obtain
this same information on Abe. Long-standing Justice Department policy prohibited
the Department from releasing this type of information pursuant to a FOIA request.
Moreover, long-standing Department policy prohibited even confirming or denying
the existence of acrimina record. Accordingly, Poston’s FOIA request was rejected,
aswas her appedl.

Poston used her influence with the Attorney Generd’s Chief of Staff to obtain a
reversa of the Justice Department’ s position. Poston had at least 22 contacts with
senior Justice Department staff regarding her FOIA request. Her contacts resulted in
amesting between her and Associate Attorney Generd John Schmidk, the third-
ranking officid in the Justice Department. Schmidt reversed the earlier decision of
Richard Huff, the head of the Office of Information and Privacy, who had rejected
Poston’s FOIA gppedl. Huff could recall no other meetings like thisin his twenty-
five year career.

When the Department of Justice responded to Poston’s FOIA request, it stated that it
had no records on Nobuo Abe. Poston’sinvestigators believed that the record they
had earlier obtained had been deleted by government officids. This deletion, aswell
as other evidence regarding the record, led a number of individudsinvolved in the
case to speculate that the Abe record had been planted in the NCIC system by
individuals associated with Soka Gakkal.

The evidence that Abe's NCIC record was illegally accessed was provided to lawyers
at the FBI's Office of Professond Responghility onat least four different occasions.

Y et, the FBI and the Jugtice Department failed to conduct athorough investigation of
these dlegations.

There are two deeply troubling aspects to the facts uncovered by the Committee. Fird, a
prominent Forida attorney, aclose friend of the Attorney Generd, wasinvolved in crimina
activity. Thiscrimind activity has gone without any investigation or punishment for nearly Six
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years. Now that the Committee has brought these facts to light, Rebekah Poston has refused to
answer any questions regarding her activities. Poston refused to answer a number of questionsin
aprivae interview, citing both attorney-client privilege, and concerns regarding possible

crimina exposure. Then, when cdled to a public hearing, Poston repeatedly cited attorney-dient
privilege.”** Second, this same friend of the Attorney Generd used her influence within the
Justice Department to obtain a one-time reversd of long-standing Department policy. The
implications of the Justice Department’ sfailures in this case are severe: (1) it appears that the
Department does not want to investigate alegations of improper access to its law enforcement
databases; (2) it gppears that the Department does not want to investigate alegations of
wrongdoing by afriend of the Attorney Generd; (3) it appears that the Department gppliesa
more lenient lega standard to FOIA requests made by afriend of the Attorney Generd than
other FOIA requesters; and (4) the long-standing Justice Department policy of neither
confirming nor denying the existence of crimind records relaing to non-citizensis in doubt.

1 Background
a. Background on Soka Gakkai

Soka Gakkal was formed in 1930 as an organization espousing the reform of Japanese
schools. After World War 11, Soka Gakka became affiliated with the Nichiren Shoshu Buddhist
sect. Between 1951 and 1991, Soka Gakkai operated as alay organization affiliated with the
Nichiren Shoshu Buddhist sect. During that period of time, Soka Gakkai grew to have
approximately 10 million members and assets over $100 hillion.”* Soka Gakkai aso controls
Komeito, which is the fourth-largest politica party in Japan.

In 1991, after years of tension between Nobuo Abe (also known as Nikken Abe), leader
of Nichiren Shoshu, and Daisaku Ikeda, leader of Soka Gakkal, the leaders of Nichiren Shoshu
expelled Soka Gakkai members from their sect, and severed dl ties between the groups. This
action sparked extended litigation between the groups that continuesto thisday. Thislitigation
reached American shores, as Nichiren Shoshu and Soka Gakkai both had extensive U.S. assets
and membership.

In June 1992, two Soka Gakkal publications published a controversa alegation by Hiroe
Clow, a Soka Gakkai member. Clow stated that in 1963, she traveled to the United States with
Nobuo Abe, and was called by Mr. Abe late at night after he was detained by the Sesttle police
for being involved in an atercation with progtitutes. Ms. Clow stated that she picked Mr. Abe up
at the police gation, and that no charges werefiled against Abe. Clow’s charges againgt Abe

93 Both during and after the Committee’ s July 27, 2000, hearing, Ms. Poston and her counsel denied that she ever
intended to invoke her Fifth Amendment rights. However, during the Committee’ sinterview of Ms. Poston on June
29, 2000, Ms. Poston’ s counsel, Eduardo Palmer, informed Committee staff that Ms. Poston would not answer any
questions about her efforts to obtain information through private investigators because of attorney-client privilege
issues and because of her possible criminal exposure. These issueswere raised in aletter to Chairman Burton after
the Committee' s hearing. See Letter from C. Boyden Gray, Wilmer Cutler & Pickering, to Chairman Dan Burton
(September 21, 2000) (Exhibit 53). Ms. Poston’s— and her counsel’ s— expressions that she would be unable to
answer questions because of “possible criminal exposure,” and her baseless invocation of attorney-client privilege
are discussed in detail below.

794 Bob Whitby, The Buddha Brotherhood, Miami New Times (November 11, 1999).
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were amgor embarrassment for Abe and Nichiren Shoshu, and they responded by filing a
lawsauit for libel againgt Clow and Soka Gakkal in Japan. Thislawsuit, aswell as counterclams,
and related litigation in the United States, was pursued by both sdes with little regard for
expense, and both sides employed large teams of lawyers and investigators in the U.S. and Japan.

Soka Gakkal International-USA had extensive red estate holdingsinthe U.S,, indluding
a 120-acre compound outside of Miami, Florida. Sted Hector & Davis, aleading Miami law
firm, represented Soka Gakkal in connection with its Florida red estate projects, and consdered
Soka Gakkai amgor client.” In late 1994, Soka Gakkai apparently asked Stedl Hector if it
could assg in connection with the Abe lawsuiit.

b. Background on Steel Hector & Davis

Sted Hector & Davis was formed in 1925, and is now one of Florida' s largest and best
known law firms. The current Attorney Generd of the United States, Janet Reno, served asa
partner at the firm prior to her service as Florida State Attorney. When Soka Gakkal was seeking
help in getting information from the Jugtice Department, Steel Hector was a good choice for
other reesons aswdl. John Edward Smith, a senior partner in the firm, was along-time friend of
the Attorney General, and was one of only two lawyersto help her prepare for her confirmation
hearings.”*® Rebekah Poston also made Stedl Hector a good choice for Soka Gakkai. Poston had
just joined Stedl Hector as counsel, but she was an experienced white collar defense lawyer, and
more importantly, was aso afriend of the Attorney Generd. Poston’s Sister, Roberta Forret,
served as the campaign manager for Reno when sheran for State Attorney. Poston’s Sister so
worked as a secretary in the State Attorney’ s office where both Reno and her future Chief of
Staff at the Justice Department, John Hogan, worked.”” Poston describes hersdf asafriend of
the Attorney Generd, and describes her sster as aclose persond friend of the Attorney
Generd.”®

2. Rebekah Poston Illegally Obtains I nformation from the Department of
Justice

In 1992, Soka Gakkai printed the account of Hiroe Clow, a member of Soka Gakkai.
Clow gtated that in 1963, she witnessed the arrest of Nobuo Abe, the leader of Nichiren Shoshu,
for soliciting progtitutes. Litigation in the U.S. and Japan commenced soon thereafter. Nichiren
Shoshu argued that Nobuo Abe, its High Priest, had been defamed by the charges printed by
Soka Gakkai. Inresponse, Soka Gakkai argued that Mrs. Clow had been defamed by Abe's
repeated statements that Clow’ s accusations were fase. Central to these lawsuits was whether
there was any proof that Abe had actudly been arrested for soliciting prodtitutes in Seettlein
1963. Soka Gakkai’s lawyers faced two mgor problems. Firgt, the incident occurred thirty years
earlier, and few records remained, especialy since charges were never brought against Mr. Abe.
Second, if records did exigt, they may have resided in norpublic files or databases.

795 Memorandum from Rich [Lucas] to Phil [Manuel] (November 4, 1994) (Exhibit 58).

9 | nterview of John Hogan at 2 (June 23, 2000) (“ Hogan Interview”).

9T Interview of Rebekah Poston at 1 (June 29, 2000) (“ Poston Interview”); Hogan Interview at 1.
798 poston Interview at 1.
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a. Soka Gakkai Illegally Obtains I nformation on Nobuo Abe Through
Jack Palladino

According to one cooperating witness, Soka Gakkai’s main lawyer in the United States,
Barry Langberg, hired Jack Pdladino, awell-known private investigator, to determine whether
Abe was arrested in Seattle in 1963.7%° Pdladino then gpparently contacted a source in the
Bureau of Prisons who had access to the Nationa Crime Information Center (“NCIC”) database.
This source accessed the database, and noted the following information:

3/63, NCIC-NATF, Complant by four femaes of possble pandering and
solicitation by a bad Orientd, mae, no english a 1240 AM, taken in for
questioning, a 1:.30 AM, no english. detained [dc] and released a 3:30 AM,
forwarded by teletype.®®

This information was then apparently provided to other attorneys working on the case. If this
information on Abe was taken from the NCIC database and provided to private parties like
Langberg or Pdladino, the source a the Bureau of Prisons (“BOP’) broke the law, as did
possibly Langberg and Paladino.2* Federa law prohibits the theft, conversion, or unauthorized
conveyance of government records, and individuds have been prosecuted for the theft of NCIC
records specifically.?*

Soka Gakkal would later attempt to confirm this record through other sources, and would
have greet difficulty in doing 0. Firg, it received confirmation through Rebekah Poston and her
investigators that there was arecord on Abe in the NCIC system, but that it was different from
the record viewed by the source at the Bureau of Prisons. Then, subsequently, when Poston tried
to access the record through the FOIA process, she wastold that no record existed. These later
problems, which are discussed in detail below, have led individuasinvolved in the case to
speculate that the NCIC information on Abe was planted there by the initia source at the Bureau
of Prisons. This speculation is supported by severd factors:

e Itisunlikely that acomputer record would have existed for Abe if he was detained
and released in 1963 on aminor charge.

e Indeed, in hisinterview with Committee saff, Phil Manud, the main investigator
who worked for Poston, noted that he believed that the BOP source was a member of
Soka Gakkai, and afriend or associate of Hiroe Clow.®* If that information istrue,
she would have had the motive to fabricate evidence against Abe.

99 Interview of Richard Lucasat 1 (July 11, 2000) (“Lucas Interview”).

800 Memorandum from Rich Lucas to Phil Manuel (December 28, 1994) (Exhibit 72).

801 After the Committee’ s July 27, 2000, hearing regarding this subject, Committee staff was contacted by counsel
for Mr. Langberg, who denied that Mr. Langberg had hired Palladino to obtain any information on Abe. He also
denied that Mr. Langberg was involved in any illegal activity. The Committee intends to subpoenainformation
from Mr. Langberg and Mr. Palladino to confirm the ext ent of their involvement in this matter.

802 18 U.S.C. § 641; see also facsimile from John Sebastian to Phillip Manual (sic) (February 15, 1995) (attaching
two newspaper articles about prosecutions for theft of NCIC records) (Exhibit 80).

803 | nterview of Philip Manuel at 3 (July 18, 2000) (“Manuel Interview”).
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e Other private investigators were unable to verify the information provided by the
BOP source.

e When conducting a search for records in response to Poston’s FOIA request, the
Justice Department was unable to find any records on Abe.

If indeed thisinformation on Abe was planted in the NCIC system, it raises serious
questions about the stewardship of the NCIC database, and makes the subsequent failure by the
Jugtice Department to investigate this maiter even more troublesome.

b. Poston Requests Her Private Investigatorsto Break the Law

While Soka Gakkai aready had gained access to what purported to be Abe's arrest
record, they chose to confirm its existence through another source. It is unclear why Soka
Gakkal chose to hire another set of lawyers and investigators to access Abe' s record a second
time. Perhaps they were concerned with the reiability of Mr. Palladino’swork, or perhaps they
samply wanted a high degree of confidence in their information before they used it in court in

Japan.

Billing records subpoenaed by the Committee indicate that Poston’s work for Soka
Gakkai began in early November 1994.2%* Poston was one of a number of lawyers hired by Soka
Gakka through their main Cdifornia-based lawyer, Barry Langberg. While the circumstances of
Pogton’s hiring are not entirely clear, a least one document prepared by individuals working
with Poston states that “ Stedl Hector was hired due to the relationship with the Attorney
Generd.”®* Indeed, Poston confirmed to investigators working for her that she believed that the
only reason Stedl Hector & Davis was working on this matter was because of the firm's
influence in Washington.®%®

Poston had her initid client meeting on the Abe matter on November 2, 1994.%°” Dueto
an invocation of privilege by Soka Gakkai, the Committee has not learned who met with Poston,
or what was discussed. However, immediately after her client meeting, Poston gpparently
contacted Richard Lucas, a private investigator in Foridawho worked with the Philip Manuel
Resource Group (“PMRG”), an investigative firm based in Washington, D.C. Poston retained
PMRG to work on the case, and specificaly, to determine whether Abe had arecord in the NCIC
system. Lucas explained Poston’s request in amemo to Phil Manud, the principa in PRMG:

[Poston] called this afternoon asking for assstance on a government inquiry. Her
request is unusud and came with the usud promises that it will lead to bigger and
better things.

She is atempting to obtan a March 1963 document that substantiates an
individua was arrested 30 years ago in Seditle for prostitution. It was confirmed,

804 See Steel Hector & Davis hilling records at 0000143, 0000154 (Exhibit 100).

805 M emorandum from Mike Wilson to John Gibbons at 1 (November 27, 1996) (Exhibit 98).
806 | ycasInterview at 3.

807 steel Hector & Davis billing records at 0000154 (Exhibit 100).
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according to her, through the Federa Bureau of Prisons that they have in there
[sic] files areference of this arrest 5%

This task, though, proved difficult for Lucas and Manud to accomplish. Poston'shilling
records indicate that she had four telephone cdls with “investigators’ over the next two days®®®
On November 4, 1994, L ucas sent another memo to Manud:

As you know we receved an assgnment from Poston and now | am in a
precarious position.

* * %

It appears the two dternatives are to use a confidentid source or tell Poston that
we do not want the case. The latter will cause ill fedings since we should have
informed her on Wednesday but it is better to be up front now than to incur
expenses, not get the information, and burn bridges with the our [sic] only inroad
at Stedl Hector Davis®*®

Manuel responded by saying “ Poston must redlize that SUPERMAN does not exist. Thereisno
confidentia source who will give documentary evidence which is not released through proper
channds. . . . If the document exists we can get it but it will take time — that’sit. She'll haveto
takeit or leaveit."®** After an additiond memo from Lucas asking him to reconsider, Manudl
wrote “I do not know a confidential source in Sesttle which has the authority to hand search
crimind files that are not on a computer — remember we have no identifiers like DOB or SSN
only aname therefore NCIC sources are useless. Computer files do not go back to 1963. The
files must be hand searched by someone with access.”®? Later on November 4, Poston obtained
Abe s date of birth, and provided it to Manuel and Lucasto assist them in their search.

C. Poston Obtainsthe I nformation

Using the information provided by Poston, Manud and L ucas each contacted confidentia
sources to determine whether Abe had an arrest record. Manuel contacted Ben Brewer, the
manager of the Program Support Section within the Adminidtration Division at the FBI 23
According to Richard Lucas, Brewer accessed the NCIC database, and told Manuel the
information on Abe contained in the database.®* L ucas contacted afriend, Tony Gonzdez, a

808 M emorandum from Rich Lucas to Phil Manuel (November 2, 1994) (Exhibit 54).

809 gteel Hector & Davis billing records at 0000154.

819 M emorandum from Rich Lucasto Phil Manuel (November 4, 1994) (Exhibit 55).

811 Memorandum from Rich Lucas to Phil Manuel (November 4, 1994) (with handwritten notations of Phil Manuel)
Exhibit 56).

glz Memorandum from Rich [Lucas] to Phil [Manuel] (with handwritten notations by Phil Manuel) (Exhibit 57).

813 |ucas Interview at 1. In aninterview with Committee staff, Philip Manuel denied that he ever obtained NCIC

information, or any other proprietary government information on Abe. Manuel Interview at 2-3. However,

Manuel’ sinterview statement is contradicted not only by Lucas, but also by Manuel’s own sworn affidavit, in which

he states “| contacted a confidential and highly reliable source” and “my source told me that there was a federal

government record for Nobuo Abe which referred to * Suspicion of Solicitation of Prostitution, Seattle Police

Department, March 1963."”

814 |_ucas Interview at 1.
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retired IRS investigator, to ask for help in obtaining crimind history information on Abe,

Gonzdez in turn contacted a confidential source who provided him with information regarding
Abe s purported 1963 arrest in Seattle®® Severa dayslater, on November 11, 1994, L ucas sent
amemo to Pogton containing the information that Manuel and Lucas had been able to obtain

from their confidentia |aw enforcement sources:

A source was contacted and provided the following information:

1. The source was provided with the identifiers of Nobuo Abe and Noburo Abbe,
and the date of birth of December 19, 1922. The source was aso told there was
no socia security number due to the subject not being aU.S. citizen.

2. The source relayed that under the data provided there was a reference to
“Solicitation of Prodtitution, Sedttle Police Department, March 1963". The
charge was abbreviated and not spelled out.?*®

The memo then contained a detailed explanation of the NCIC database, as well as an explanation
of why information like thiswould bein the NCIC:

6. The source theorized that if Abe was a Japanese citizen with no U.S. residence
or forms of identification, other than a passport, an inquiry might have been made
with NCIC to determine if he was wanted on other charges or had previous
encounters with law enforcement.®*’

After recaiving thisinformation, Poston and Soka Gakkal came back with a number of
guestions. George Odano, the Soka Gakkai representative dealing with Poston, posed a number
of questions to Poston, seeking more detail on the information that the investigators had
obtained, aswell as confirmation that the information obtained by Manud and Lucas was
accurate.®'® Apparently, one concern was that the information that Soka Gakka had previoudy
obtained from the Federal Bureau of Prisons was more detailed than the information obtained by
Manuel and Lucas. Poston forwarded these questions to L ucas, ordering him to “ please get
answers to as many of these as you can and be specific. Thisisamatter of serious
importance.”8?

Lucas provided these follow-up questions to Phil Manuel, and Manud worked to obtain
the requested information. Six days later, on November 17, 1994, L ucas wrote another memo to
Poston to address Odano’ s follow-up questions:

A source within the U.S. government in Washington D.C. was contacted and
provided the following information:

815|d

816 M emorandum from Richard Lucas to Rebekah Poston (November 11, 1994) (Exhibit 61).
817
Id

818 Facsimile from Rebekah Poston to Richard Lucas (November 11, 1994) (attaching November 10, 1994 letter

from George Odano to Rebekah Poston) (Exhibit 62).
819
Id.
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1. Thereisno record or information on Hiroe Clow.

2. There is a record for Nobuo Abe. The record refers to “Suspicion of
Solicitation of Progitution, Seattle Police Department, March 1963". There is no
reference to Abe's date of birth nor the exact date of the incident. There was no
other significant date as to the facts and circumstances surrounding the incident.

3. The confidential source dated that the information on Mr. Abe was an inquiry
for information by the Seetle Police Dept. not a recording of an arrest or
conviction.

4. The source in Washington D.C. has access to any inquiries made by third
parties on Mr. Abe. According to the computer tracking system there have been
more than dx inquiries on Mr. Abe from various U.S. cities over the last two
weeks.

5. The various inquiries by the different government entities has caused concern
in the Washington D.C. centrd office. The source stated the recorded information
should never have been entered on Mr. Abe. The source adso dtated that if Mr.
Abe made an officid request, the entry under his name would be removed from
the record. In addition, it is under consderation that the entire record be removed
due to the obvious recent interest by numerous third parties, the date of the
dleged incident and the fact it isa* questionable entry”.

6. It is our opinion that any effort to obtain the informatiion on Nobuo Abe
through an officia request be done expeditioudy.?°

Lucasinformed Committee staff that Manud obtained this information from Ben Brewer, his
confidential source in the FBI 8%

At this point, both Lucas and Manuel were becoming quite concerned with their
involvement in the Soka Gakkal matter. Both were under the impression that thiswould be a
small project when they accepted it.#%? Infact, the only reason they accepted it was because
Poston was a senior lawyer with a prominent firm with close connections to the Justice
Department. Otherwise, PMRG never would have accepted a case so small.®® However, shortly
after they started working on the project, Lucas and Manuel redlized that the project was more
complicated, and exposed them to sgnificant risks. Lucas told the Committee that it was clear
that “essentialy you were bregking the law” by doing what Poston had asked.®** In sum, Lucas

820 Memorandum from Richard L ucas to Rebekah Poston (November 17, 1994) (Exhibit 63).

821 | ucas Interview at 2. Again, Manuel denied in his Committee interview that he obtained NCIC information on
Abe. However, Manuel’ s denials are contradicted by his own sworn affidavit, and are not credible.

822 | ucas Interview at 2.

823 Id.

824 1d. When questioned by minority staff at the Committee’s July 27, 2000, hearing, L ucas qualified the statement
he had given to majority staff on an earlier occasion. When asked if he felt that his actions broke the law, Mr. Lucas
first stated that he could not reach alegal conclusion determining whether or not he broke the law. Felonies and
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and Manuel became convinced that Poston had asked them to expose themsalves to amgjor risk
for very little financid reward.®?°

d. Thelnformation on Abeis Deeted

By December 1994, Manuel and L ucas became concerned that the NCIC record on Abe
was going to be deleted. Apparently, Ben Brewer, Manud’ s source within the FBI, told Manue
that there was concern in the FBI about the origin of the Abe record, and that it might be
deleted.®?® By early December 1994, L ucas was discussing with Poston actions thet Soka Gakkai
could take to secure the Abe NCIC record before it was deleted. They discussed seeking a court
injunction preserving the Abe record, but apparently decided not t0.8%’

By late December 1994, Abe's NCIC record had been deleted. On December 22, 1994,
Manuel wrote a memo to Poston in which he described his contacts with a confidential source
who accessed NCIC on his behalf (Richard Lucas informed the Committee that this source was
again Ben Brewer of the FBI):

This is to report that a highly confidentid and rediable source has advised as
follows regarding the subject of your inquiry:

(1) Whatever files of references, ether in data base [sic] form or hard copy form,
which were avalable previoudy have egpparently been purged. There are
currently no derogatory references to the subject of your inquiry in any files
maintained by or under the control of the Depatment of Judtice or any of its
investigative agencies. Specificdly, thereis no information in NCIC.2?8

Because of the confusion surrounding Abe' s NCIC record at this point, Poston apparently
went back to the origina source of the information on Abe — Jack Palladino’ s source at the
Bureau of Prisons. Poston gpparently learned exactly what information the BOP source
extracted from the NCIC, and passed thisinformation on to PMRG.??° Poston asked L ucas and
Manud to determine whether the BOP source s notes were legitimate, and whether that kind of
information could have come from databases accessble a the BOP.2%°

Favors: A Friend of the Attorney General Gathers Information from the Justice Department, 106" Cong. 52 (July
27, 2000) (preliminary transcript). Then, he stated that “I do not believe my contact with Mr. Gonzalez was

breaking thelaw.” 1d. at 53. Mr. Lucas’ conclusion that he was not breaking the law was based upon the fact that he
claims that he did not have specific knowledge that Gonzalez would be accessing the NCIC database, and that he did
not specifically request Gonzalez to accessto NCIC database. The fact that Lucas, and for that matter, Manuel, did
not specifically ask their sourcesto accessNCIC islegally irrelevant. Rather, the fact isthat they were asked to
confirm the existence of information in NCIC, and asked their sources to confirm the existence of the information.

g’zrgeir sources then did so, by accessing NCIC. Such activity isillegal.
Id.

826 Id.

827 M emorandum from Richard Lucas to Rebekah Poston (December 9, 1994) (Exhibit 67).
828 M emorandum from Philip R. Manuel to Rebekah Poston (December 22, 1994) (Exhibit 71).
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It isunclear what, if any, answers Manuel and Lucas were able to provide to Poston. A
number of records show that Poston was hiring still more private investigators as late as 1996 to
determine what happened to the NCIC records on Abe®* It appears that Poston decided that it
was crucid to her case to determine where the original BOP source got the information on Abe.
It also gppears that Poston’ s desire to get information from the BOP source may have even led
her to offer abribe to the BOP employee. As one memo from 1996 notes:

Poston stated she was told the Bureau of Prison [sic] employee would not come
forward due to her penson may be at risk if she was exposed. She added an offer
may have been made as to severance pay by the client if that resulted.?*?

Dueto barriers raised by Poston and her attorneys, namely the invocation of the Fifth
Amendment and attorney-client privileges, the Committee has not been able to learn whether
Poston or Soka Gakkai ever made good on this payment to their confidential source.

e. The Actions Taken Werelllegal

Thereis no question that the actions taken by Rebekah Poston, Philip Manud, Richard
Lucas, and their confidential sources, wereillegd. 18 U.S.C. § 641 provides for felony or
misdemeanor pendties for anyone who “embezzles, stedls, purloins, or knowingly convertsto
his use or the use of another, or without authority, sdlls, conveys or disposes of any record . . . or
whoever receives, concedls, or retains the same with intent to convert it to hisuse or gain,
knowing it to have been embezzled, stolen, purloined or converted].] "#** This statute has been
usad to prosecute individuas who sdll or give away government information.®** |t appears that
both Poston and the private investigators at PMRG were aware of their legd exposure. Richard
Lucas stated that “in direct conversations with Ms. Poston, she commented about her concern
that the activities of the unknown Bureau of Prisons employee and the actions taken by PMRG
on her bendf could beillegd[.]”®** Thereis dso adocument indicating that Phil Manuel was
aware of the risks involved in improperly obtaining NCIC information. On February 15, 1995,
an individua named John Sebadtian sent Manue afax of two newspaper articles with the
handwritten note“TITLE: OUT ON THE LIMB.” Sebastian then wrote on top of each articlea
caption stating “THEFT OF NCIC RECORDS."®%* The articles describe police officers
prosecuted for salling NCIC printouts.

In addition, the 1996 memo describing Poston’s efforts to obtain information from Jack
Pdladino’s source at the BOP raises additional questions about illegal conduct by the Soka
Gakkal lawvyers and investigators. The memo indicates that Poston may have made an offer that
Soka Gakka would reimburse the BOP source if she lost her pension asaresult of coming

831 Memorandum from Michael Wilson to John Gibbons (November 19, 1996) (Exhibit 97).

832 Memorandum from Michael Wilson to John Gibbons (November 27, 1996) (Exhibit 98).

83318 U.S.C. 8641

834 Seg, e.g., United States v. Elefant, 999 F.2d 674 (2d Cir. 1993).

835 | etter from John C. Gibbonsto David V. Ries, Deputy Chief, Office of Professional Responsibility, Federal
Bureau of Investigation, May 28, 1997 (Exhibit 103).

836 Facsimile from John Sebastian to Philip Manuel (February 15, 1995) (attaching articles regarding the theft of
NCIC records) (Exhibit 80).
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forward with her confidentid information.®*” If these alegations are true, they could condtitute a
bribe or solicitation for bribery, in violation of 18 U.S.C. § 201.

3. Poston Requests I nformation on Nobuo Abe Through FOIA
a. Poston Places FOI A Requestsfor Information on Abe

On November 21, 1994, Poston submitted FOIA requests to the Justice Department, the
Federd Bureau of Investigation, the Immigration and Naturdization Service, and anumber of
other agencies, requesting information on Abe' s dleged detention in Seettle. Given the claims of
attorney-dlient privilege made by partiesinvolved in the investigation, dl of Poston’s reasons for
pursuing the information through FOIA are unknown. However, it gppears that information
obtained through legal means would be easer to use in the ongoing litigation in Japan. In
addition, it appears that Poston had a concern that the Abe record might be deleted from the
NCIC database, given the concern within the FBI that it was not alegitimate record.

b. Poston Publicly Confirmsthat She Already Hasthe Information

While her FOIA requests were still pending, in December 1994 and January 1995, Poston
took steps that publicly acknowledged the receipt of confidentiad NCIC records from Manud and
Lucas. First, on December 9, 1994, Poston wrote a letter to Soka Gakkai confirming that she had
obtained the NCIC information on Abe:

Your organization has requested us to invedtigate whether the United States
govenment has mantaned any records of an invedigdaion concerning an
individua known as Nobuo Abe, aforeign national, born December 19, 1922.

Subsequent to this request, we engaged the Philip Manud Resource Group, Ltd.
(“PMRG”), a highly prestigious private investigations firm based in Washington,
D.C[]

PMRG reported to us on November 17, 1994, that a source within the U.S.
government in Washington, D.C. was contacted and the source confirmed to
PMRG that there is a record for Nobuo Abe. According to PMRG’s report to us,
the record refers to:

Suspicion of Solicitation of Progtitution
Seettle Police Department
March, 1963

* * %

| am able to tedtify asto the truthfulness and accuracy of my statementsin this
|a—ter.838

837 Memorandum from Michael Wilson to John Gibbons (November 27, 1996) (Exhibit 98)
838 |_etter from Rebekah Poston to Soka Gakkai (December 9, 1994) (Exhibit 68).
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Poston repeated the same information in aletter sent to Hiroe Clow on January 4, 1995.%%
Shortly theregfter, in a SGI-USA newdetter dated January 9, 1995, Barry Langberg, Hiroe
Clow's lawyer, publicly disclosed Poston's letter to Clow.?*° Langberg included the letter in an
interview in which he was explaining the progress of Clow’s lawsuit against Abe.

Pogton’ s disclosure of the information that PMRG had obtained for her is surprising,
given that her activities had been cloaked in secrecy to that point. Moreover, the disclosure by
Poston congtitutes a public admisson that she had hired individuas who broke the law to obtain
Abe' s NCIC information, with Poston’s gpparent knowledge and consent. In addition, Poston’'s
disclosure of the information obtained by PMRG condtitutes awaiver of any attorney-dient
privilege or work product protection that she could invoke over those subjects.

C. Negative Responsesto Poston’s FOI A Requests

When Poston made her FOIA requests for NCIC information on Nobuo Abe, shewas
taking on along-standing Justice Department policy againg the release of that kind of
information. According to Richard Huff, the Co-Director of the Office of Information and
Privacy, the Department has apolicy againgt releasing any crimind judtice informetion to athird
party without permission of the party involved.®** Moreover, in cases where they cannot release
records, the Department has a policy againgt even confirming or denying the existence of
crimind justice records within the Department.?*? According to Huff, this policy ensures that
individuals who have arrest records, and other records, have those records kept private. As Huff
explained to Committee gtaff, if the Department confirmed when individuas did not have arrest
records, and Smply said “no comment” when they did have records, any person would be able to
determine who had arrest recordsin the Justice Department.®** Therefore, according to Huff, the
Justice Department’ s policy of refusing to confirm or deny whether crimind justice records exist
isintegra to a system that attempts to protect the privacy of individuas involved 2+

Poston apparently recognized the fact that she was attempting to obtain information in the
face of long-standing Justice Department policy. She informed the Committee that she viewed
her FOIA request as along-shot, because she was requesting information on a person that she did
not represent.®> Poston’s client, Hiroe Clow, also seemed to recognize that the FOIA request
would not be granted, stating in aletter to Janet Reno: “[m]y lawyerstel me that things don’t
look so good on the F.O.I.A. request if decided in accordance with previous practices.”®** And,
as expected, Poston’s FOIA requests were rgjected. The FBI informed Poston that she could not
receive any information on Abe unless she provided either proof of deeth, or a notarized waiver

839 |_etter from Rebekah Poston to Hiroe Clow (January 4, 1995) (Exhibit 73).
840 The SGI-USA Newsletter (January 9, 1995) (Exhibit 74).
:z; Interview of Richard L. Huff at 1 (June 16, 2000) (“Huff Interview”).
Id.
84314, at 1-2
84 1d.a 2.
845 poston Interview at 3.
846 |_etter from Hiroe Clow to Janet Reno, Attorney General, Department of Justice (March 21, 1995) (Exhibit 110).
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from Abe?®’ Similarly, the Executive Office of United States Attorneys told Poston that she
must provide a notarized waiver by Abe?*®

Poston met with the FBI to discuss their handling of the FOIA request, and according to
Poston, the FBI was receptive to her arguments, but informed her that their genera policy was
not to release, or even confirm or deny the existence of records abouit third partiesin NCIC
without the permission of the third party.®*® According to Poston, the FBI told her that they
would like to help her, but that any decision on the reease of Abe' s NCIC information would
have to be made by the Attorney Generd, not the FBI .2*°

After she received negative responses to her FOIA requests, on February 3, 1995, Poston
submitted an gpped to the Justice Department. 1n her gpped, she argued that the Justice
Department should release NCIC records on Abe, based on the fact that there was a Significant
public interest in whether Abe was arrested in Seettle in 1963; and that as a non-citizen, Abe was
not protected by the Privacy Act.®** However, Poston was aware that her arguments would not
likely be accepted by the Justice Department.®*? The Justice Department had an established
policy that it would not confirm or deny the existence of the records that Poston was seeking.

This policy had been in place for asgnificant period of time, and Poston’ s arguments did not
change that fact.

4, Rebekah Poston’s L obbying Campaign

After her unsuccesstul mesting with the FBI, Poston began aremarkable series of
contacts with the Justice Department, in an effort to reverse the existing Justice Department
policy, and obtain whatever information existed on Nobuo Abe in the NCIC system. Between
January and June 1995, Poston contacted high-level Judtice Department officids at least 22 times
regarding her FOIA request.?>® These contacts were made with senior staff in the Office of the
Attorney Generd, the Office of the Associate Attorney Generd, and the Office of Information
and Privacy. Poston began this lobbying campaign even before her FOIA apped had been
regjected by the Justice Department. As she explained in her interview with Committee staff, she
understood that her legal arguments were along-shot, and she believed that she needed to raise
this matter at the highest levels of the Justice Department.®*

a. Poston’s Contacts with John Hogan

Over the next severa months, Poston would be in frequent contact with John Hogan, the
Chief of Staff to the Attorney Generd. According to Poston, Hogan isagood friend of hers, and

847 |_etter from J. Kevin O’ Brien, Chief, Freedom of Information— Privacy Acts Section, Information Resources
Division, Federal Bureau of Investigation, to Rebekah Poston (December 8, 1994) (Exhibit 66).

848 | etter from Bonnie L. Gay, Attorney-in-Charge, FOIA/PA Unit, Executive Office for United States Attorneys, to
Rebekah Poston (January 12, 1995) (Exhibit 75).
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agreet friend of her sster.®° Asan example of her family’ s friendship with Hogan, Poston
informed the Committee that at the time of Hurricane Andrew, Hogan invited Poston’s Sster and
Poston to stay with himin hishouse®*® Poston initidly told Hogan that she wasin a“FOIA
situation,” and wanted to meet with the decisionmakers face-to-face to make her case®’ Poston
explained to Hogan that she wanted him to make an introduction to the relevant individuals who
could help her.®>®  According to Poston, Hogan told her that “he didn’t do FOIA, but would be
happy to help her,” and he told her that he would check into the matter.®>°

Hogan' s account differsin some significant respects from Poston's. First, he downplayed
his relationship with Poston. He acknowledged that he knows Poston, but did not describe her as
afriend.®° He smilarly downplayed Poston’s relationship with the Attorney Generd, merely
acknowledging that Roberta Forrest was a secretary for the State Attorney’ s Office, failing to
mention that she managed Ms. Reno’s campaigns for office®* Hogan acknowledged that he was
contacted by Poston, and that Poston asked him for help with her FOIA apped. However, he
dtated that he “did not pay much attention to what she was saying after he heard that it was a
FOIA case” and that he generally suggested that she needed to talk to peoplein the DOJ FOIA
office®%

Hogan informed the Committee that he believed that he spoke with Poston on less than
five occasions®* Similarly, Poston estimated that she spoke with Hogan on two to four
occasions.®** However, records subpoenaed by the Committee reveal aremarkable volume of
contacts between Poston and Hogan. Between January 26, 1995, and June 2, 1995, Poston
contacted John Hogan at least 18 times on the Soka Gakkai matter.®* Whileit is possible that
some of these contacts were occasions when Poston merely |eft a message with Hogan, they
clearly indicate that Hogan did more than suggest that Poston speak with officids in the Judtice
Department FOIA office.

b. Poston’s FOI A Appeal is Rejected

During the time that Poston was making these contacts with Hogan, her apped was
rejected by the Justice Department’ s FOIA office. In aletter dated April 25, 1995, Richard Huff,
the Co-Director of the Office of Information and Privacy, rgected Poston’ s arguments.  Huff
informed the Committee that he did not spend much time deliberating Poston’s apped, and
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viewed it as a clear-cut decision.®® In Huff’s mind, the Supreme Court directly addressed this
issue:

| find the Supreme Court's holding in United States Department of Judtice v.
Reporter’s Committee for Freedom of the Press, 489 U.S. 749 (1989) to be
controlling in this case.  Thus in the aisence of such authorizetion [from Mr.
Abe], and after careful consderation of your gppeds from the actions of the
EOUSA and the FBI, | have decided to affirm the initid actions of these
components in refusing to confirm or deny the existence of records responsive to
your requed. Lacking an individud’s consent, proof of death, officid
acknowledgment of an invedigaion, or an overiding public interest, even to
acknowledge the existence of law enforcement records pertaining to an individud
could reasonably be expected to conditute an unwarranted invason of persond

privacy.®7

At this point, the Office of Information and Privacy, which served as the highest office deciding
FOIA apped s within the Justice Department, had spoken. To obtain areversa would require the
intervention of a high-level gppointee at the Justice Department.

C. Attorney General Reno Recuses Her self

On April 28, 1995, only three days after Huff rgjected Poston’s FOIA apped, the
Attorney Generd recused hersdf from the Soka Gakka matter. In amemorandum to her saff,
copied to the Associate Attorney General, Ms. Reno stated:

This is to inform you that | have recused mysdf from participation in the FOIA
gopeal made to the Department concerning requests for information relaing to
Nobuo Abe, a prominent religious leader, on behdf of Mrs. Hiroe Clow.

Apparently, an attorney, who is a close persond friend of mine and participated in
my confirmation hearing preparaion has requested my intervention in the matter
and | want to make it very clear that | have chosen to disqudify mysdf from any
participation and request that no information regarding this matter be brought to
my attention.5°®

Poston was asked about the recusal memo, and stated that the memo clearly refersto a
contact from John Edward Smith, a close friend of the Attorney General, and a senior partner at
Stedl Hector who worked on the Abe matter.2° However, Poston denied having any knowledge
that Smith contacted Reno on the Abe matter.2° In addition, the Stedl Hector billing records do
not show that Smith billed any time on the Abe matter.®”* John Hogan, the Attorney Generd’s
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Chief of Staff, smilarly believed that the memo referred to Smith.2”? In hisinterview with
Committee staff, Hogan claimed that he was unaware that Reno had recused hersdlf from this
matter.®”* However, at the Committee’s July 27, 2000, hearing, Hogan offered a new explanation
of Reno’'srecusd:

| had a conversation with her [Poston] a one point, and she clearly was frustrated
with the fact that her pogtion was not gaining momentum within the Department,
and she mentioned to me that she was handling the matter with a man by the name
of John Edward Smith. | knew him to be a friend of the Attorney Generd.
Agan, | have worked with the Attorney Generd since 1979 and knew her before
that. He had been a Sted Hector & Davis when the Attorney General was there,
as opposed to Ms. Poston, who joined the firm after Ms. Reno left. He was
someone — when she was nominated to be Attorney Generd, he took a leave of
absence from the firm and actudly came up here to Washington to help her
prepare for her confirmation hearings. He came up here and helped her prepare
for those hearings.

So when Ms. Poston mentioned John Edward Smith's name to me, | became
concerned. | went to the Attorney Generd and said, there is this FOIA matter that
Rebekah Poston had called me on, and | sent it off to the career people. And the
Attorney Generd just said, | am recusng mysdf from the matter. Make sure
nothing else comesto me.

Although Ms. Poston | would not characterize as a friend or socid acquaintance
of the Attorney Generd, Mr. Smith was, and that was my notice that he was more
involved, and so | brought it to her attention.®™

However, Hogan's hearing testimony isin some tengon with the text of Reno’s recusal
memo, which states that “[a] pparently, an attorney, who is a close persond friend of mine and
participated in my confirmation hearing preparation has requested my intervention in the
matter][.]” This statement is consderably different from what Hogan supposedly relayed to the
Attorney Generd. Given the fact that Poston is unaware of Smith’s contacts with Reno, the two
versions of Hogan's recollection, and the text of Reno’s own recusal memo, the Committeeis
left with a number of questions.

e Did anyone representing Soka Gakkal contact Attorney General Reno? If it was John
Smith, why didn’t he either inform Poston, who was overseeing the case, or hill histime?

e If Smith contacted Reno, why does Rebekah Poston claim to be unaware of the contact?
Smith was not the main attorney on the case, and it is difficult to believe that he would
contact the Attorney Generd about the case without informing Poston.
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Why did Reno recuse herself from the case? Richard Huff, who has directed the Office
of Information and Privacy for dmost twenty years, sated that he has never heard of the

Attorney Generd, Deputy Attorney Generd, or Associate Attorney Genera ever recusing
themselves from a FOIA apped.

The manner of Reno's recusd raises significant questions about the contacts that led to
therecusal. What did Smith ask Reno to do? Hogan stated that in his experience, Reno
would “not recaive it well if [someone like Smith] asked her for specid trestment on
behdf of aclient.”®” If that isthe case, why did Smith, along time friend of the Attorney
Genera, contact her?

d. John Hogan Arranges a M eeting with the Associate Attorney General

After the rgjection of her FOIA apped, Rebekah Poston continued her contacts with John

Hogan, requesting a meeting with the Associate Attorney General. On May 12, 1995, she wrote
to Hogan, and specificaly requested ameeting. In aletter marked “PERSONAL AND
CONFIDENTIAL,” Poston stated that she was “rather disgppointed” with the Justice
Department’ s rejection of her FOIA apped.®®  She then requested the meeting with Schmidit:

Consequently, John Smith, Russdl Bruemmer and | believe we must take one last
gsep before deciding whether to initiate litigation on these issues. Believe me, we
do not want to bring unnecessary or senseless litigation.  Unfortunately, however,
we are lacking an understanding, given our arguments and the failure of anyone in
the Office of Information and Privacy to address them head on, as to why our
appead has been denied. If you could asss the three of us in scheduling a
mesting with Mr. Schmidt, we would like to address our concerns with him.  We
have not yet attempted to contact Mr. Schmidit.

We trugt that Mr. Schmidt will agree to one fina conference on this matter; we
will of course work with his schedule on a convenient date and time.

| harken [dc] back to the beginning of this matter when you and | first spoke.
You commented that you didn't understand why they could not tell whether they
have arecord or not. Frankly, we would be satisfied with such a response®”’

Sted Hector & Davis billing records also indicate that Poston called Hogan at least four

timesin late May and early June, gpparently the time when the meeting with Schmidt was
scheduled.®® In her interview with Committee staff, Poston stated that she was asking Hogan to
help sat up the mesting with Schmidt.®”® Poston stated that Hogan was responsive, and said he
would contact Schmidt, and help set up the meeting.?*® When he was interviewed by Committee
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gaff though, Hogan had a different recollection. He stated that he did not even recall Poston
asking for help in setting up amesting with Schmidt.?** Hogan stated that “I cannot imagine that
| would be so presumptuous as to ask Schmidt to meet with anyone.™®®? Hogan did dlow that it
was possible that he forwarded Poston’s May 12 |etter to Schmidt’s office, but does not believe
that he ever gpoke with Schmidt about this matter.®%

Hogan’ s account of how the Schmidt meeting was arranged is troubling. Poston clearly
dated that Hogan helped arrange the meeting. Thetiming and volume of the tlephone cdls
between Poston and Hogan supports the conclusion that Hogan was involved in scheduling the
meseting with Schmidt. Under Hogan's account, the 18 contacts from Rebekah Poston go
unexplained. Poston continued to contact him, despite the fact that in their initia conversation,
Hogan told her that he did not “do FOIA,” and directed her to the Office of Information and
Privacy. The fact that there were so many more contacts, including contacts shortly before the
meeting with Schmidt, supports the conclusion that Hogan was involved in scheduling the
meeting. Findly, common sense supports the conclusion that Poston received some assstancein
arranging amesting with the Associate Attorney Genera on amatter so smal asa FOIA gppedl.
It would be unlikely that the Associate Attorney General would meet with a party on thiskind of
meatter unless there was some specia request.

e. The Justice Department “ Rever sesits Policy”

Rebekah Poston, John Smith, and Russell Bruemmer met with John Schmidt on June 15,
1995, at 3:30 p.m.®® Before their meeting with Schmidt, John Smith arranged for the group to
vigt Attorney Generd Reno in her office. In her interview, Poston confirmed that John Smith
had made this appointment with the Attorney Generd.®* Poston stated that thiswas a socid call,
and that the group exchanged pleasantries with the Attorney Generd.®®® For example, Poston
stated that the Attorney Generd asked her how her sister and her children were doing.?®” Poston
denied that she, Smith, or Bruemmer discussed the Soka Gakkal matter with the Attorney
Generd.?®® When the Attorney Genera asked them what brought them to the Justice
Department, Smith stated that “we have other business in the Department.”#3°

After their meeting with the Attorney Generd, Poston, Smith and Bruemmer met with
Schmidt. According to Poston, Schmidt started the meeting by informing them that he had not
yet discussed the matter with Richard Huff.2° Poston took this as a positive sign, because it
meant that Schmidt had an open mind on the subject.** On the other hand, it is dightly troubling
that Schmidt would not take any steps to educate himsdf on the Department’s FOIA policy
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before he met with a party who was seeking the reversal of long-standing Department policy.
Poston commented on another troubling aspect of the meeting with Schmidt — Schmidt had no
staff present at the meeting with Poston.®? [t is strange enough that Schmidk, the third-highest
officid in the Department of Justice, would even attend ameeting on a FOIA requedt. Itiseven
more odd that he would attend this meeting by himsdlf, and not seek to delegate this matter to a
daffer. Dueto Schmidt’ sfailure to recall even the most basic facts about this matter, we cannot
determine whether Schmidt recognized that Poston’s request wasiirregular, or whether he smply
wanted to work on this matter himsdif.

Poston informed the Committee that she, Smith and Bruemmer made their points with
Schmidt, and he stated that he would take their arguments under advisement.®% When he was
interviewed by Committee staff, Schmidt could recal dmost nothing about the entire Soka
Gakka meatter. Schmidt did recall that he asked Huff to find out what information the
Department had on Abe, and that when he discovered that there were no records, that he decided
they could tell that to Poston.?** According to Schmidt, “it was hard to see the adverse
consequences’ of confirming that there were no NCIC records on Abe®*®> Schmidt told
Committee staff that “ Dick [Huff] said he would be comfortable with that.”8%

Richard Huff, though, tdls adramaticaly different story. Huff stated that Schmidt called
him in mid-June to ask about the Poston FOIA apped.®*” They arranged a meeting for June 22,
1995. At the meeting, Schmidt asked Huff what the Department policy was on releasing this
kind of information.®®® Huff told Schmidt that Abe, as aforeign national, was not covered by the
Privacy Act.®*® Huff dso explained, however, that there was a Department policy against even
confirming or denying the existence of crimina justice information on third parties, whether they
were U.S. citizens or not.’® Schmidt asked Huff if they could make adisclosure in this case ™!
Huff responded by saying that they should not vary Justice Department policy in this case.?*?
Huff believesthat Schmidt also mentioned the fact that Poston was threatening to litigate if she
did not receive the information that she had requested. Huff responded by telling Schmidt that
the odds were “spectacular” that the Jugtice Department would prevail in such litigation, given
that the Supreme Court had already addressed this precise issue.®* Schmidt resolved the meeting
by asking Huff to find out whether the Department had any NCIC records on Abe.**

After his meeting with Schmidt, Huff requested the FBI and the Executive Office of
United States Attorneys to search for the requested information on Abe, and they confirmed that
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they had no information on Abe®®* Huff communicated this fact to Schmidt.*® Schmidt asked
Huff if the Department could tell Poston that they had no NCIC records on Abe**” Huff told
Schmidt thet they legaly could do s0.°°® Schmidt then directed Huff to reverse his earlier
decision, and confirm in aletter to Poston that they did not have any NCIC records on Abe.®%
Accordingly, on July 11, 1995, Huff wrote to Poston to tell her that:

After condgdering your Freedom of Information Act request under Attorney
Gengd Reno's policy of undeteking discretionary disclosure of information
whenever no foreseesble harm would result, Associate Attorney General John R.
Schmidt has determined that it is appropriate to disclose the fact that neither the
Federal Bureau of Invedigation nor the Executive Office for United States
Attorneys maintains, or has any evidence of ever mantaning, any record within
the scope of your request.”*°

While Schmidt told Committee staff that Huff was “ comfortable’ with this decison, Huff
told adifferent story, and pointed out a series of remarkable facts about this matter.

e Firg, Huff madeit clear to Schmidt that he disagreed with the decision.®** Hetold
Schmidt that it wouldn't beillegdl to release this information, but thet he disagreed with
the discretionary disclosure. In addition, Huff characterized Schmidt’s decision as
“unusud.™**?

e Inhis25 yearsat the Justice Department, Huff had never had any one-on-one meetings
with Schmidt, or any other Associate Attorney Generd .3

e When asked how much senior political appointees wereinvolved in FOIA gppedls, Huff
dtated that “typicaly, there is none.”**

e Huff isaware of involvement of senior politica gppointeesin FOIA appedsin only two
other cases. Thefirst case involved arequest for notes taken by a Justice Department
lawyer relating to an interview of Sandra Day O’ Connor before she was appointed to the
Supreme Court. The Office of Information and Privecy initidly made a decision to grant
the request, and this decision was then overturned by a politica gppointee®** The second
case involved arequest by Terry Anderson, who had been held captive in Lebanon, for
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crimina justice information possessed by the government on the individuas who had

held him captive. The Office of Information and Privacy had denied his request,

congstent with Justice Department policy, and then, after Sgnificant media atention,
political appointees a the Department directed Huff to reverse the decision.®*® Both cases
gtand in obvious contrast to this case.

It is unclear what effect the Schmidt decison had on Judtice Department policy. Huff
was asked whether this decision was a change of DOJ policy, or whether it was aone-
time departure from exigting policy. Huff stated that he believed that it was a one-time
departure.®” When asked if Schmidt offered Huff any reason why this case would be
treated differently from any other FOIA case coming to the Department, Huff stated that
Schmidt offered no such rationde*®

5. Aftermath
a. Poston “Winsthe Battle, but Losesthe War”

When Poston received the July 11, 1995, letter from Huff informing her that Schmidt had

decided to disclose the fact DOJ had no NCIC records on Nobuo Abe, she felt like she had “won
the battle, but lost the war.”®*®* When asked to explain why she fdlt that way, she declined, based
on her lawyers concerns that such an explanation would cause her to disclose theillegd

activities conducted on her behaf by PMRG.*?° However, documents obtained by the Committee
show how disturbed Poston was to find out that the Justice Department did not have any records
on Abe. Huff'sletter conflicted with the information that Phil Manud, Richard Lucas, and Jack
Pdladino had extracted from confidentia sources within the Justice Department. On Juy 19,
1995, shortly after she got the Huff |etter, Poston wrote to Manudl and Lucas to ask them to
follow up with their confidentia sources:

| need your asssance in heping me explan to my clients the apparent
inconsgtencies between the letter we received from Richard L. Huff, dated July
11, 1995 and your investigative reports of November 11 and 17, 1994.

Our persond meeting with Deputy [dc] Associate Attorney Generd John Schmidt
resulted in a policy decison by the Attorney Generd to reverse the origind
pogtion of the Depatment of Justice by authorizing the release of the requested
record or a dtatement as to whether it existed in the past. That is a maor
accomplishment and victory. The result, however, is quite perplexing.

| can only conclude that since a record existed, which your two independent
sources verified, the places searched enumerated in Huff’s letter must not have
been the proper locations. Any other concluson means that the sources are either
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not tdling the truth or that the record was deleted (a red possibility according to
the source in the November 17, 1994 report) without a trace, an impossbility
according to former, FBI, SA Lawler, if the record was ever in NCIC. That is
part of the problem.

Our client views this |etter as an absolute defest for them in Japan.

* * %

Our dlient is requesting that each of you ask your sources for an explanation or
[sic] where they found the record. The Attorney Generd’s postion is clear — its
exigence and/or its dletion is authorized to be disclosed.

| have the utmost confidence in your reports. We mugt try our best to resolve this
citical issue for our client. Please give this matter your immediae attention.
Leave no stone unturned.®**

Poston and Schmidt were questioned about this letter at the Committee' s hearing. When
questioned about the statement that the Attorney General had decided to reverse the Justice
Department’ s position, Schmidt stated that it was “obvioudy wrong” and “lawyer’s puffery.”#??
However, Poston stood by the statement in her |etter, saying “it could have been more artfully
written to say the ‘office of,’ but | don't believeit's puffery.”* Poston’s insstence that the
Office of the Attorney Genera was responsible for her success in obtaining the information on
Abe continues to raise questions about the involvement of John Hogan in this matter.

Lucas informed the Committee that he took no action in response to Poston’ s requests.®
He bdieves that Phil Manud’s confidential source, Ben Brewer, told Manud that he bdieved
that Abe’s NCIC record was erased, and that there was no evidence of its erasure.®?

After Lucas and Manue failed to produce any further information, Poston threatened to
make both of them tegtify at trid in Japan, where apparently, Poston’s earlier representations
about the existence of an NCIC record on Abe were coming under considerable scrutiny. %
Lucas refused to go to Japan and instead, Poston drafted an affidavit for Lucasto sign.??’ Lucas
refused to sign the affidavit unless Manud signed one aswdl.??® The surprising result was that
in September 1995, Manud and L ucas both executed sworn affidavits regarding their activities
in the Abe case, including ther illega conduct in obtaining the information on Abe. Manud
admitted:
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11. As pat of PMRG's invedigation, | contacted a confidentid and highly
reliable source who | beieved would be able to determine whether the federa
government had documentary evidence.

12. My source told me that there was a federal government record for Nobuo Abe
which refered to “Suspicion of Solicitation of Proditution, Sedttle Police
Department, March 1963.”

13. My source further told me that the record concerning Mr. Abe reflected that
the Sesttle Police Department had made an inquiry for information.

14. My source dso told me that if Mr. Abe made an officid request for the
information under his name to be removed from the record, it could be removed.

15. Sometime later, my source informed me that the record concerning Mr. Abe
apparently had been purged.

16. | am confident that the information provided to me by the source is accurate
and rdliable®®

Lucas made amilar admissonsin his affidavit:

9. As pat of my invedtigation for PMRG, | contacted a highly rdiable source and
advised the source that | was atempting to confirm the exisgence and the
wheregbouts of documents in the possession of the federal government related to
Mr. Abe. | told this source that Mr. Abe’'s name is “Nobuo Abe’” and that his date
of birth is December 19, 1922. | dso told the source that Mr. Abe had no socidl
security number because he was not aU.S. citizen.

10. The source later reported to me that he had determined that the federd
government did have a record regarding a Nobuo Abe which referred to
solicitation of progtitution, Seettle Police department, March 1963.

11. | am confident that the information provided to me by the source is accurate
and reliable®*

b. Justice Department Failsto Prosecute Poston or Manuel

One of the Committee' s greatest concerns is that the Justice Department has shown no
interest in prosecuting the clearly illega conduct evident in this case. The actions by Poston,
Manuel, and Lucas clearly implicate 18 U.S.C. 8§ 641. Any case brought against Poston or
Manud would be exceedingly strong, as it would be bolstered by extensve documentary
evidence, aswell asthe testimony of Richard Lucas. Indeed, Poston and Manud admit to their
illegd actions, in writing, and in Manud’ s case, even under oath.

929 Affidavit of Philip R. Manuel at 2-3 (September 20, 1995) (Exhibit 95).
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The Justice Department has been provided with this information on a number of
occasions. In February 1997, counsd for Nichiren Shoshu, John Gibbons, sent a set of
documents to the FBI Washington Field Office®*! Those documents detailed the fact that NCIC
information on Abe had been illegaly obtained by Poston, Manuel, and Lucas. Those records
were forwarded to the FBI Office of Professiond Responsibility (*OPR”). On February 19,
1997, David Ries, the Deputy Chief of OPR, wrote to Gibbons, Sating that the charges “have no
merit.”*3? However, Ries did state that the FBI OPR would consider revisiting the issueif it
obtained a detailed statement from Richard Lucas. Gibbons provided a detailed accounting of
Lucas stestimony in May 1997.°% |n September 1997, Ries responded, stating that “the
alegations presented by you and others have been repeatedly brought to the attention of the FBI
by numerous individuasin various communications and in various meetings, for anumber of
yeas. . . . Thisreview indicates the dlegations remain without merit.”*** Gibbons wrote back on
September 26, 1997, to ask Riesto at least interview Lucas before he reached any conclusions
that the Abe matter was without merit.®*> Ries wrote back one final time on October 16, 1997, to
tell Gibbons that OPR would not conduct any further investigetion into the Abe matter, and that
his“dlegations remain without merit.”*%

In addition to numerous attempts made by counsd for Nichiren Shoshu, the Committee
has referred this matter to the Justice Department. In 1998, Committee staff met with FBI
personnd to explain this matter, and request the FBI to investigate the potentidly illegd actions
taken by Poston and PMRG.

It is astounding that the Justice Department has refused to take action on this metter. The
Department has been provided on repeated occasions with clear-cut evidence of illegd activity.
Thereis both documentary and testimonia evidence that Rebekah Poston, Philip Manue, and
Richard Lucas penetrated confidentia law enforcement databases to obtain information on
Nobuo Abe. However, the Department has concluded on three separate occasions, without
explanation, that these charges are “without merit.” Apparently, though, they have not attempted
to interview any of the witnessesiin this case, including Richard Lucas, who offered repeetedly to
be interviewed, againg his own legd interests.®*’

931 See Letter from David V. Ries, Deputy Assistant Director, Office of Professional Responsibility, Federal Bureau
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6. Poston’s Appear ance Befor e the Committee on July 27, 2000

On July 27, 2000, the Committee held a hearing a which Rebekah Poston, Philip
Manud, Richard Lucas, John Schmidt, Richard Huff, and John Hogan testified.

a. Poston Refused to Invoke the Fifth Amendment

When Poston was interviewed by Committee staff on June 29, 2000, her counsel
informed Committee Saff that she would not answer questions about her efforts to obtain
information about Nobuo Abe through private investigators. Her counsdl, Eduardo Pamer,
stated that Poston would not answer these questions because of the attorney-dient privilege and
Poston’ s possible criminad exposure. Therefore, Committee staff asked few questions about
those subjects.

When Poston was informed in early July that she would be called to a hearing of the
Committee, her counsdl strenuoudly objected. In aconference cal on July 12, 2000, her counsd,
Eduardo Pamer, C. Boyden Gray, and Jane Sherburne, explained the reasons why they believed
Poston should not be caled to the Committee' s hearing. During this telephone cdl, PAmer and
Gray repestedly stated that they believed that Poston would be forced to take the Fifth if called to
ahearing. Pamer repeatedly stated that he did not want Poston to be forced to take the Fifth
publicly, and argued thet in light of thisfact, it would be more appropriate to hold a closed
hearing, to spare Poston the embarrassment of taking the Fifth publicly.

Once a the hearing, Poston and her counsd did not invoke the Fifth Amendment, and
even attempted to deny that they ever stated that they would if called to ahearing. When asked
about her contacts with private investigators, and her requests that they illegally obtain NCIC
information, Poston claimed attorney-client privilege. Chairman Burton then questioned her
about her counsd’ s representations:

Chairman Burton: Let me just inform Ms. Pogton, firg of dl, that you are
directed by the Committee to answer the question and you
do run the risk of being held in contempt of Congress if you
do not.

The second thing is, I'd like to ask the question, when you
gppeared before Mr. Wilson and his colleegue and were

discussng these issues, did you indicate that you would
take the Fifth Amendment before this Committee?

Ms. Poston: | did not, nor do | intend to do so.

* * %

Chairman Burton: Did your legd counsd, your lawyers, indicate tha you
might take the Fifth Amendment?
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* * %

Mr. Pamer: | had discussons with a member of your Committee who
spoke with me about these matters over the course of the
last year and a hdlf.

Chairman Burton: I'm talking about when you were here, what, a few weeks
ago.

Mr. Pamer: Three weeks ago.

Chairman Burton: Yes.

Mr. Pamer: No, sir.

Chairman Burton: When you discussed with them on the phone the issues in
the last week did you indicate that she might take the Fifth
Amendment?

Mr. Pamer: Members of your Committee indicated to me that, in ther
view, the conduct a issue here could conditute a crimind
violation; and we discussed dl the privileges that would be
goplicable in that Stuation. | advised them that if that were
the gtuation that, firda and foremod, the information the
Committee sought would be protected by the attorney-
client privilege and the work product doctrine.

| ds0 told them that if they beieved that a witness had
committed a crimina offense and they knew that from the
outset, that t would be improper for — to force the witness
to come before this Committee merdly to assert a Fifth
Amendment privilege.

Chairman Burton: So you did indicate tha Ms. Poston might under these
circumstances assart her Fifth Amendment privilege.

Mr. PAmer: | indicated exactly what | just expressed to you.**

Pamer’s characterization of his discussons with Committee staff varied substantialy
from redity. Pamer’s discussons with staff were not an abstract discussion of the propriety of
forcing awitness to invoke the Fifth Amendment. Rather, he made an extended pleato have
Poston appear in aclosed session, based upon the fact that it would be improper and
embarrassing to force her to take the Fifth in public. Indeed, if PAlmer never intended to have
Pogton take the Fifth, as he claimed at the hearing, the pleamade in his July 12 conference cdll

938 Eelonies and Favors: A Friend of the Attorney General Gathers Information from the Justice Department, 106"
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184



was highly mideading. In retrospect, it gppears as though the positions taken by Poston and her
counsd evolved. Initidly they believed that they would be compelled by the facts of this
particular case to invoke the Fifth Amendment. Later, they decided — improperly, from the
perspective of the Committee — to use the attorney-dient privilege as an al- purpose prophylactic

agang appearing to admit guilt to any possble crime.

b. Poston Refused to Answer Questions Which She Was L egally
Obligated to Answer

A number of times during the Committee’ s hearing, Poston was asked about her contacts
with Philip Manuel Resource Group, and her efforts to obtain crimind history information about
Nobuo Abe. Any time that Poston was asked substantive information about those efforts, she
invoked attorney-client privilege. Poston invoked the privilege despite the fact that she was
informed that the privilege did not apply. As explained to her during the hearing, many of the
subjects being discussed in the Committee’ s hearing were not privileged in any way, for the
following ressons.

e A number of details about Poston’ s contacts with PMRG were published by her clientin
the Soka Gakka newdetter. The publication of these maiters would waive the privilege.

e Many of the contacts between Poston and her investigators took place prior to the
establishment of aforma agency relationship between Sted Hector & Davisand PMRG.

e Many of the activities undertaken by PMRG wereillegal, and cannot be the subject of a
clam of privilege, because of the crimeffraud exception to the privilege.

e Findly, Congress need not recognize the attorney-dient privilege, and the Committee
does not in the Poston case, given the clear indiciathat Poston and her investigators were

engaged inillegal activity.

Despite a clear ingtruction from the Chairman that she answer questions put to her, Poston
refused to answer questions about her attempts to gather crimind history information on Nobuo
Abe.*

Improper access to law enforcement databasesis a serious and pervasive problem. While
it is not uncommon for investigators to access databases like NCIC without permission, such
adtivity isillegd. The Department of Justice and FBI should take serioudy their respongbility to
guard the privacy and integrity of the information in law enforcement databases. When
confronted with clear evidence that ateam of lawyers, private investigators, and law enforcement
personnel were improperly accessing the NCIC record of Nobuo Abe, the Justice Department
should have taken action, and prosecuted the responsible parties. By failing to investigate this

939 poston'’ s refusal to comply with the Chairman’ s order should be contrasted with Richard Lucas's compliance
with the Chairman’sorder. Lucasanswered all questions put to him, understanding that the Committee had
considered and rejected all claims of privilege. Felonies and Favors: A Friend of the Attorney General Gathers
I nformation from the Justice Department, 106" Cong. 45-46 (July 27, 2000) (preliminary transcript).
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case, the Justice Department and FBI have sent the clear message that they do not vaue the
sanctity of law enforcement databases.

Similarly, Justice Department’ s handling of Rebekah Poston’s FOIA request raises
serious questions.  Justice Department policy caled for Poston's FOIA request to be regected,
without confirming or denying the existence of any record. However, through her contactsin the
Office of the Attorney Generd, Poston was able to obtain specid treetment. While the
disclosure made by the Justice Department in response to Poston’s FOIA request was not
crimind, it was an unseemly favor for afriend of the Attorney Generd. This disclosure makesit
appear that the Justice Department places the Attorney Generad’ s persond friendships above the
judgment of career Judtice Department staff and long-standing Justice Department palicy.

B. Robert Bratt

Robert K. Bratt, who had twenty-one year career with the Department of Justice, retired
on August 1, 2000. From August 1995 to July 2000, he was the Crimina Divison Executive
Officer for the Office of Administration (OA).**° From March 1995 until his retirement, Brait
a0 hdd the following posts.

e March 1995 — August 1996 Acting Director of the Internationd Crimina
Investigative Training Assstance Program
(ICITAP)®*

e September 1996 — April 1997 Coordinator of ICITAP and Office of Overseas
Prosecutoriad Development, Assistance and
Training (OPDAT)**

e April 1997 — March 1998 Detailed as Executive Director for Naturdization
Operation of the Immigration and Naturalization
Service (INS)**

940 AN INVESTIGATION OF MISCONDUCT AND MISMANAGEMENT AT ICITAP, OPDAT, AND THE CRIMINAL
DIVISION’ SOFFICE OF ADMINISTRATION, U.S. Department of Justice, Office of the Inspector General, at xiii (Sept.
2000).

941 Created in 1986, ICITAP' s mission includes “two principal types of projects. 1) developing police forcesin the
context of international peacekeeping operations, and 2) enhancing the capabilities of existing policing forcesin
emerging democracies based on internationally recognized principles of human rights, the rule of law, and modern
golice practices.” 1d. at 23.

2 Created in 1991, OPDAT “works with United States embassies and other Unites States government agencies to
coordinate training for judges and prosecutors in South and Central America, the Caribbean, Russia, other Newly
Independent States, and Central and Eastern Europe. The office also serves as the Department of Justice’sliaison
between private and public agencies that sponsor visits to the Unites States for foreign officialsinterested in learning
about his country’slegal system.” Id. at 24-25. 1n 1997, “OPDAT’ s mission shifted exclusively to international
training issues.” Id. at 23 n.1.

943 Hearing on the Immigration and Naturalization Service: Hearing Before the Senate Judiciary Subcomm. on
Immigration, 105th Cong. (testimony of Doris Meissner, Commissioner, Immigration and Naturalization Service)
(May 1, 1997).
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e March 1998 — July 2000 Detailed as Acting Director of Information
Management Narrowband Communications
Wirdess Offices of Judtice Management Divison
( M D)944

Bratt, a onetime Reno favorite, served as one of the Attorney Genera’ s top troubleshooters®* In
a Committee interview, Attorney Generd Reno stated that “Mr. Bratt was first introduced to me
as somebody in the [C]rimind [D]ivison who was avery good adminidrator, and | saw himin
that context.”**°

In March 1997, the Department of Justice Office of Ingpector Generd (OIG) initiated an
investigation into “ alegations of misconduct, security violations, financia mismanagement,
travel violations, and favoritism in ICITAP, OPDAT, and [OA].”**" Brait was one of the main
subjects of thisinvestigation. As a safeguard measure, in March 1998, after OIG briefed
Attorney Genera Reno on the ongoing investigation, the Department of Justice suspended
Bratt’s security clearance.®® In September 2000, OIG released its findings in the report: An
Investigation of Misconduct and Mismanagement at |CITAP, OPDAT, and the Criminal
Division’s Office of Administration.

Initsreport, the OIG determined that “Bratt repeatedly engaged in substantial
misconduct while serving as the Executive Officer of the Crimina Divisonand while he was
responsible for overseeing ICITAP and OPDAT.”** |n particular, the OIG concluded the
following:

e “Brat committed egregious misconduct by usng his government podtion to
improperly procure visas for two Russian citizeng ] %%

e DBratt attempted to provide his former assstant “with afase scenario that she
would then provideto the OIG” in itsinvestigation.®>*

94 |d. a xiii.

94% See, e.g., Hearing on the Immigration and Naturalization Service: Hearing Before the Senate Judiciary
Subcomm. on Immigration, 105th Cong. (testimony of Doris Meissner, Commissioner, Immigration and
Naturalization Service) (May 1, 1997); Michael Isikoff, The Perils of Romance, NEWSWEEK ONLINE (Sept. 12,
2000) <www.mshbec.com/news/459043.asp>; Jerry Seper, Top Justice Officials Being Probed About Security
Violations, THE WASH. TIMES, Sept. 22, 2000, at A10; and Jamie Dettmer, Internal Probe to Embarrass Justice
Department, INSIGHT ON THE NEWS Jan. 3, 2000, at 6.

946 Transcript of Interview of Attorney General Janet Reno, Department of Justice, in Washington, D.C., at 62 (Oct.
5, 2000) (preliminary transcript). Because of Reno’s confidence in Bratt, she personally asked him to be detailed to
INS. Id. and Hearing on the Immigration and Naturalization Service: Hearing Befor e the Senate Judiciary
Subcomm. on Immigration, 105th Cong. (testimony of Doris Meissner, Commissioner, Immigration and
Naturalization Service) (May 1, 1997).

947 AN INVESTIGATION OF MISCONDUCT AND MISMANAGEMENT AT ICITAP, OPDAT, AND THE CRIMINAL
DivISION'SOFFICE OF ADMINISTRATION, U.S. Department of Justice, Office of the Inspector General, at 27 (Sept.
2000).

98 |d. at 27 n4.

949 1d. at 401.

90 1d. at 402.

%1 1d. at 205.
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e Brait “was engaged in an effort to aert and probe witnesses, to dissemble to
them that he had never knowingly done anything wrong, and to seek
reassurance from them that they would not say otherwisg’ to the OIG. %2

e |ICITAP employees under Bratt's supervison faled “to observe fundamental
security practices,”?>* failed to “enforce the government’ s security
regulaions,”®>* resisted continua “advice and warnings of ICITAP s security
officers,” % and “violated security regulations by disclosing classified
information to uncleared parties and by removing documents.”>

e “Bratt committed serious misconduct in connection with his government
travel "%’

e Bratt “put his g&ff in a position where following his ingructions |eft them
with no other option [but to violate Department of Justice rules]**®

e Bratt had a pattern of “blaming his saff for his own misconduct and failures
to abide by the rules’ during the OIG investigation.®*°

e “Brait was not forthcoming and honest during hisinterviews with [the
OIG]."9%

e “Brait’s[romantic] involvement with [afemade Russan citizen] aso raised
significant security concerns.?¢*

In the end, Attorney General Reno’ s “successful, effective troubleshooter and adviser” was
found to be “a supervisor who willfully violated government regulations, who was recklesdy
indifferent to the security interests of the government, who induced subordinates to aid and abet
his misconduct, and who made fal se statements to the OI G.”9%

Building upon the OIG’s darming evidence, this Committee is concerned about severd
instances of possble Department of Jugtice favoritism towards Bratt and its effects. Despite
Bratt’' s egregious conduct, the Department offered and Bratt accepted early retirement, which
included employment benefits and an annuity. The OIG determined that, in effect, this option
alowed Bratt to be “no longer subject to discipline by the Department” because heisno longer a

952 Id

95314, at 21 (regarding Associate Deputy | CITAP Director Joseph Trincellito’s conduct).
9541d. at 405 (regarding | CITAP Director Janice Stromsem'’ s conduct).

9% 1d. at 21(regarding Associate Deputy |CITAP Director Joseph Trincellito’s conduct).
9014, (regarding Special Assistant to the ICITAP Director Cary Hoover's conduct).

957 |d. at 402.

98 1. at 180.

9914, at 403.

%014, at 402.

91 4. at 403.
962 |d.
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federa employee®®® Deputy Attorney Genera Eric Holder testified that “ Brait was not awarded
any specid arrangements’ regarding early retirement.®* However, the Committee believes that
Bratt took advantage of this offer to escgpe discipline. The timing of the OIG'srelease of a draft
copy of itsreport to Bratt and Bratt’s application for early retirement, which comes within afew
days of each other, is suspect.®® Brait's early retirement took effect one month before the OIG
released its report.”°

The Committee dso believes that Bratt's senior postion within the Department of Jugtice
had a chilling effect on whistleblowers. Denise Turcotte, Bratit's former assstant, was co-opted
to make improper travel arrangements for Brait.”®” In her initial interview with OIG, Turcotte
denied doing anything improper. Severd months after that interview, she voluntarily asked the
OIG to reinterview her. During the interview, Turcotte explained that Bratt had tried to
influence her testimony, and get her to lie about her activities

Ms. Turcotte: He sad that he had had like a full day of taking with you
folks about travel and that he wanted to tak to me about it,
and could we go for a wak, so we went for a walk. We
went, he got a bagd and | was very uncomfortable. He
darted talking about, you know, basicadly, | turned dl the
travel over to you and, you know, | — | expressed, you
know, you made the find decisons, bascdly. If | made
any preference, you had the fina decision.

OIG: Isthis Mr. Brett saying thisto you?

Ms. Turcotte: This is Mr. Brat saying this And | am going — | amn in
shock, firg of dl, and | just continued to ligen to him
because | couldn't quite tel where he was going with it.
But he dso sad that, firg of dl, he didn't want anyone to
know about this conversation. He made that very clear, we
never had this conversation. And, again, | didn’'t say yes or
no about keeping any, you know.

He — he sad that — something to the effect, and | can't
recal the exact words, but | never asked you to juggle my

93 |d. at 402.

94 Hearing on the Department of Justice Office of the Inspector General’ s September 2000 Report Titled: “ An
Investigation of Misconduct and Mismanagement at | CITAP, OPDAT, and the Criminal Division’s Office of
Administration” : Hearing Before the House Judiciary Comm., 106th Cong. (testimony of Eric Holder, Deputy
Attorney General, Department of Justice) (September 21, 2000).

965 On July 10, 2000, Bratt was provided a copy of the draft |G report and asked to respond. On July 19, 2000, Bratt
submitted an application for early retirement.

96 On August 1, 2000, Bratt’' s early retirement took effect. In mid-September, the OIG report wasrel eased to
Congress. The Judiciary Committee made the report available to the public on its web site.

%7 The OIG found that Turcotte’ s conduct did not warrant discipline. AN INVESTIGATION OF MISCONDUCT AND
MISMANAGEMENT AT ICITAP, OPDAT, AND THE CRIMINAL DIVISION' SOFFICE OF ADMINISTRATION, U.S.
Department of Justice, Office of the Inspector General, at 407 (Sept. 2000).
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travel hours so that | could qudify for business class, did
| 79%8

Also in thisinterview, Turcotte was asked why she had been afraid of coming forward.

Ms. Turcotte: [Bratt] is a powerful guy, yesh. He knows a lot of high
level people. And | was hoping that, gee, if | get bored
with this pogtion in the Crimind Dividon, you know, —
am | thinking the OIG had better hire me? | mean | am —
you know, | an — there's that part of it, too. You know,
please, you know, | can be trusted. | don't know where |
— you know, | just don’'t know.

Mr. Nassikas:™° And he is a poweful, as | understand, persondity. | mean
there sa—
Ms. Turcotte: Yeah, he is very chaismaic. He has done a lot of pet

projects for Reno. He has been tasked to do the
INS thing, for ingance. Now it is the wirdess thing. Of
coursg, the circumstances are different, but — °7°

It is clear that Turcotte believed she could not come forward because of Bratt’ s relationship with
Attorney Generd Reno and other high-level Department of Justice officials. Turcotte dso
indicated that whistleblower protections were not enough to protect her against retdiation.*”*

The actions of another senior Jugtice Department official may aso have had a chilling
effect upon whistleblowers. Shortly after the allegations againgt Bratt surfaced, Stephen Colgete,
Assgant Attorney Generd for Adminigration, Justice Management Divison, who was a close
friend of Bratt, told the Legal Times: “Believe me, when the dust settles, Brait will be vindicated
... [the allegations are] an outrage, an absolute outrage.”*"2

Colgate' s comments are troubling because he is commenting about an open case. More
important, such comments by a senior Justice Department officid like Colgate condemning
whistleblowers' alegations sends a clear message that whistleblowers are not welcome at the
Department. Much to the dismay of this Committee, when the Attorney Generd was asked
about the effects of Colgate’' s comment, she only defended his actions and refused to admit the
potential negative implications.

98 Transcript of Office of the Inspector General, U.S. Department of Justice, Investigative Interview of Denise
Turcotte (Feb. 24, 1999) at 20.

989 John Nassikas represented Denise Turcotte as counsel.

970 Transcript of Office of the Inspector General, U.S. Department of Justice, Investigative Interview of Denise
Turcotte (Feb. 24, 1999) at 47-48.

9711 d. at 46.

972 5am Skolnik, Charges of Fraud, Waste Prompt Probe of Justice Department Training Programs, LEGAL TIMES,
Sept. 21, 1998, at 2.
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Committee Counse!: And it would not be myderious, | think, but our
concern would be that if senior Depatment of
Judice officads ae commenting about what is a
pending case, something that we have so much
communication back and forth with with [dc] the
Department, that that communicates to employees
in the Depatment of Judice something very
negative. Do you think Mr. Colgate should have
made a statement like that back in 1998?

Attorney Generd Reno: My understanding is that he was recused from this
matter and that he feds that the questions and the
ansver — and that the answer was taken out of
context. So | would have to check on that.

Committee Counsd!: But is it just he feds t was taken out of context or
do you think it was appropriate or ingppropriate for
him to go on the record and make a comment about
what was a tha point a pending matter that was just
dating to be invesigaed by the Inspector

Generd’ s office?
Attorney Generd Reno: | would have to understand the context.
Committee Counsd!: But even without the context, just the comment on

the pending invedigaion, is tha something you
would condone or not condone?

Attorney General Reno: | would look at it in terms of the context and how it
was sad and what was asked and where the
occasion took place.

Committee Counsd!: Do you persondly have any reection to the effect
that a statement like that would have on a low leve
employee like Ms. Turcotte?

Attorney Generd Reno: Counsd, | may not have — be as far dong in my
review of the matter to undersand dl the detals |
need to properly respond to your question, but | just
think it is important before | do tha, | understand
dl the issues and that | don't spout off without
being fully informed.*”

973 Transcript of Interview with Attorney General Janet Reno, Department of Justice, in Washington, D.C. at 71-73
(Oct. 5, 2000) (preliminary transcript).
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During the October 5, 2000, Committee interview, there were many more examples of
Attorney Generd Reno’s unwillingness to answer questions about Mr. Bratt. Asthe transcript
shows, Attorney General Reno was ether unwilling or unable to answer many of the questions

directed to her:

Committee Counsd:

Attorney General Reno:

Committee Counsd

Attorney Generd Reno:

Committee Counsd

Attorney Generd Reno:

Committee Counsd:

Attorney General Reno:

974 1d. at 63.

975 1d. at 64-65.
976 1. at 65-66.
971d. at 70-71.

Have you read the Office of Inspector Generd
report about Mr. Bratt?

| have read it but not in detail .°"#

* * %

[W]ere you aware the Inspector General concluded
Mr. Bratt had asked his former assstant to lie for
him?

Because the disciplinay and remedid maiters are
pending, we are limited, as | am sure the committee
understands, in what we can say about them[.]°"

* * %

But my quedtion is, if [Bratt] doesn't work for the
Department of Judtice, short of a prosecution, is
there any avenue of discipline tha the Department
of Judtice can effect at this point?

There ae matters relating to a number of issues
within the report, and | think it would be
ingppropriate to comment until al those matters are
resolved.®’®

* * %

[D]Jo you a this point think that Mr. Brat did
receve any preferentid  treetment by the
Department of Justice thus far?

| think the important thing for me, before | answer
specific questions, would be to review the whole
record. And | think that is something Dr. Hawk
Sawyer should do.*””

192



These exchanges did nothing to resolve the Committee' s serious questions about this case.””

Rep. Howard Coble recently expressed concern at a Judiciary Committee hearing about
the OI G report that, when it came to security issues, the “fox may be guarding the henhouse
down at Justice.”®”® Noting the Department of Justice' s favorable treatment towards Brait and
inaction towards Colgate' sintimidating statements to the press, this Committee also must
conclude that the Department’ s embarrassing instances of security breaches by top officids are
being contained — not discouraged — with a“fox guarding the henhouse” gpproach. The Brait
case provides just one more example of an Attorney Generd more interested in providing unfair
advantages to her friends and paliticd dlies than in doing her job.

978 The OIG also concluded that senior level Department of Justice employees were failing to doing their jobs:

Even if Bratt had been an exemplary manager, ICITAP and OPDAT would have benefited from
attention and guidance by senior Criminal Division managers[.] [T]he failure to adequately
supervise [Bratt’s] conduct added fuel to ICITAP s preexisting problems. We do not believe that
al of ICITAP s difficulties and Bratt's and other managers improprieties could only have been
ferreted out by an OIG investigation. Some of them, particularly security and travel issues, should
have been apparent to anyone taking the time to look. The fact that the Criminal Division did not
follow up to ensure that recommendations from other OIG or internal investigations had been
implemented is an example of the lack of adequate oversight.

AN INVESTIGATION OF MISCONDUCT AND MISMANAGEMENT AT ICITAP, OPDAT, AND THE CRIMINAL DIVISION'S

OFFICE OF ADMINISTRATION, U.S. Department of Justice, Office of the Inspector General, at 413 (Sept. 2000).
7% Hearing on the Department of Justice Office of the Inspector General’ s September 2000 Report Titled: “ An
I nvestigation of Misconduct and Mismanagement at ICITAP, OPDAT, and the Criminal Division's Office of
Administration” : Hearing Before the House Judiciary Comm., 106th Cong. (statement of Rep. Howard Coble)
(Sept. 21, 2000).
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